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ABANDONMENT. 


CONTRACT : ABANDONMENT, WHEN A QUESTION OF LAW. Where an 
act, or certain specific acts, are relied on to show an abandon- 
ment by one party to a contract, it is proper for the court to declare 
whether such act or acts constitute an abandonment. Chouteau v. 
Jupiter Iron Works, 73. 





: MUTUAL ABANDONMENT, QUESTION FOR JURY. A mutual agree- 
ment to abandon a contract may be proved by an express agree- 
ment to that effect, or by circumstances which warrant the inference 
that the parties mutually agreed tosuch abandonment, and it is for 
the jury to determine whether the contract was so abandoned by 
mutual consent. Ib. 


ACCOUNT STATED. 


ACCOUNT STATED : SETTLEMENT: LIMITATIONS. Where asettlement is 
had between parties in 1870 and a balance ascertained, and it is 
agreed that the accountt stated shall be binding on both parties, but 
that the party in whose favor the balance is found shall endeavor to 
collect accounts considered available and not included in the settle- 
ment, and sell lands belonging to them and apply the proceeds to the 
payment of suci: balance before the other shall be called upon to pay 
it, and such business is not settled and the land, by reasonable effort, 
not sold until 1879, the statute of limitations will not begin to run 
against such balance until the latter date. Alexander v. Clark, 481. 


ADMINISTRATION, 


CURATOR : FINAL SETTLEMENT: FRAUD. A guardian’s final settle- 
ment of his ward's estate is conclusive against the latter at law, but 
can be set aside in equity for fraud. State ex rel. Smith v. Leslie, 60, 


PARTNERSHIP : ADMINISTRATOR: FINAL SETTLEMENT: NOTICE. The 
administrator of a partnership estate, like other administrators, is 
required to publish notice of final settlement The State ex rel. 
Christy v. Donegan, 374. 


FINAL SETTLEMENT: WANT OF NOTICE. A final settlement of a part- 
nership estate, made without notice, has not the effect of a judg- 
ment, and is, like an annual settlement, open to review. Ib. 


ORDER OF DISTRIBUTION: SURETIES. A judgment and order of dis- 
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tribution made on such a settlement is conclusive upon the adminis- 
trator’s sureties as to the amount due by the administrator. Jb. 


—— :— . A judgment rendered in the circuit court against 
the sureties, upon an order of distribution made upon such a settle- 
ment, can not be collaterally attacked. Jb. 





PARTNERSHIP ADMINISTRATOR : GROCERIES FURNISHED WIDOW OF DE- 
CEASED. A partnership administrator is not entitled to an allowance 
against the estate of his deceased partner for groceries furnished 
the latter’s widow and administratrix. Jb, 


ADMINISTRATOR: SUBROGATION. An administrator who voluntarily 
pays a debt of the estate, secured by a deed of trust and not pro- 
bated, under the mistaken belief that the personal assets of the es- 
tate were sufficient to reimburse him, will not be subrogated to the 
rights of the creditor in the trust deed. Evans v. Halleck, 376. 


SURVIVING PARTNER: NO COMPENSATION FOR SERVICES. A surviving 
partner is not entitled to compensation for his services in adminis- 
tering upon the partnership estate. Gregory v. Menefee, 413. 


— : . NOT CHARGEABLE WITH INTEREST, WHEN, A surviv- 
ing partner should not be charged with interest on the assets of the 
partnership in his hands while winding up the business of the firm, 
where it does not appear that there was unnecessary delay in closing 
up the estate, nor that the money of the partnership was used by the 
surv :* ‘ing partner in his business, nor that he made profit out of 
it. . 








ADMINISTRATION : FINAL SETTLEMENTS : JUDGMENTS. The final sef- 
tlements of guardians, curators, administrators and executors have 
the force and effect of general judgments and are entitled to the 
same immunities. Yeoman v. Younger, 424. 





—: PROBATE JURISDICTION : STATUTE. Under General Statutes, 
1865, p. 556, § 7, county courts had exclusive original probate juris- 
diction in the settlement and allowance of accounts of guardians 
and curators, and appeals from such courts to the circuit courts lay 
from final settlements (G.S., p. 473, § 50). On appeal from the 
county court to the circuit court from a final settlement, and a 
change of venue from the latter to the circuit court of another 
county the last named court acquired jurisdiction. Jb. 


PROBATE COURT, POWERS OF. Before the enactment of Revised 
Statutes, sec. 2611, probate courts had the inherent power on final 
settlements to order the amounts found due wards to be paid over to 
them, and to enforce their judgments by execution or other appro- 
priate process. Jb. 


. PROBATE COURT: JURISDICTION. The probate court has jurisdiction 


to grant a certificate for the payment to the heirs of an intestate 
money paid into the state treasury by the administrator under an or- 
der of the probate court because there were no known heirs. In 
the matter of Bomino’s Estate, 433. 
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14. STATUTE OF LIMITATIONS. The statute of limitations will begin to 
run in such case against the heirs only from the time of the publica- 
tion by the administrator of the special notice required by statute to 
be given to the unknown heirs of anintestate. Jb. 


AGENCY. 
SEE PRINCIPAL AND AGENT, 
ALIMONY. 
SEE FRAUD, 2, 
AMENDMENT. 


1. —— : AMENDMENT: WAIVER. Where the record shows that the 
court, by an order, granted permission to amend the petition by 
making the husband a party plaintiff, and the formal amendment 
is not made, but the defendant proceeds to trial without objection, 
the Supreme Court will treat the case as if the amendment had 
been made. Merrill v. The City of St. Louis, 244. 


2. PLEADING: AMENDMENT. The judgment in this case reversed be- 
cause the lower court improperly refused permission to plaintiff 
to file an amended petition. Weber v. The City of Hannibal, 262. 


APPEALS. 


1. JUSTICES’ COURTS : APPEALS FROM WHEN TRIABLE. Where an appeal 
is taken from a justice of the peace after the day upon which judg- 
ment is entered, and the appellant fails to give notice of such ap- 
peal, and the appellee enters his appearance on or before the second 
day of the term to which the appeal is taken, the cause shall be 
triable at that term, or continued to the succeeding term, at the 
option of the appellee. But in such case the circuit court has no 
authority to affirm the judgment at the first term without giving 
the appellant an opportunity to try the cause. It can only do so at 
the second term where the appellant fails to give the required notice 
at least ten days before the beginning of such term. R.S8., $$ 3056, 
3057. Dooley v. The Missouri Pacific Railway Company, 103. 


2. APPEAL. Nothing but the record proper can, in the absence of a 
bill of exceptions, be reviewed on appeal. Rude v. Harvey, 188. 


8. APPEAL: AFFIDAVIT FOR, WHEN MUST BE FILED. An affidavit for an 
appeal from a judgment of the circuit court must be made in term ; 
if made in vacation the appeal will be dismissed. The State ex rel. 
Wooldridge v. Keuchler, 193. 


4. PRACTICE: APPEAL, AFFIDAVIT AND BOND FOR, WHEN FILED. The 
aftidavit and bond for appeal must be filed during the term, and 
when filed in vacation the cause will be stricken from the docket of 
the Supreme Court. Brown v. The St. L., K. C. & N. Ry. Co. 
478. 
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APPEAL: JUDGMENT: DEFAULT. An appeal taken from a judgment 
by default in a justice’s court without moving to set the judgment 
aside may be dismissed on motion in the circuit court. Horton v. 
The St. L., I. M. & S. Ry. Co., 541. 


APPEAL BOND. 
SEE PRACTICE, Crvit 1. 
ARBITRATION AND AWARD. 


ARBITRATION AT COMMON LAW: ARBITRATORS: WITNESSES. The 
arbitrators in a common law arbitration and award are not required 
to be sworn nor are the witnesses unless it is so ordered by the terms 
of the submission. Williams v. Perkins, 379. 


STATUTORY ARBITRATION: WHEN NOT EXCLUSIVE OF COMMON LAW 
METHOD. Statutory arbitrations are not exclusive of the common 
law method unless expressly or impliedly so declared by the enact- 
ments authorizing them. Jb. 


AWARD, VALIDITY OF. The submission in this case held to be one 
at common law and the award was, therefore, not invalid because 
the arbitrators were not sworn. Jb. 


ASPORTATION, 
SEE CRIMINAL Law, 7, 
ASSIGNEE, 

SEE ASSIGNMENT, 
ASSIGN MENT. 


ASSIGNEE, DUTY OF: ALLOWANCE OF DEMANDS: DISCHARGE. It is 
the duty of an assignee to allow or reject demands when presented 
to him at the proper time and place, and when allowed by him he is 
required to certify to that effect. But his certificate of allowance 
has not the effect of merging, satisfying, or in any manner changing 
the demand presented. The assignee’s statement in his certificate 
that the same is received in full of all demands is extra-judicial, and 
nothing short of payment by him will work a discharge of the origi- 
nal demand. The Warrensburg Co-operative Building Association 
v. Zoll 94. 


BANK CHECKS. A bank check drawn only for a part of the drawer’s 
fund does not operate either at law or in equity as an assignment of 
the deposit pro tanto, or confer any lien uponit. Affirming Dick- 
inson v. Coates, 79 Mo. 250. Coates v. Doran, 337, 


VOLUNTARY ASSIGNMENT : EXTRA-TERRITORIAL EFFECT: PRIORITY. A 
voluntary assignment for the benefit of all the creditors of the 
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assignor made in another state will pass to the assignee personal 
property situated in this state and such assignment, if not in conflict 
with the laws of this state, will have priority over the claim of sub- 
sequent attaching creditors here. Askew v. The La Cygne Exchange 
Bank, 366. 


Set-oFF. A bank made an assignment for the benefit of its creditors 
and its assignee sued the defendants on their note to it, which 
became due after the assignment. Defendants pleaded by way of 
set-off a debt due them from the bank before the assignment. Held, 
it was a proper subject of set-off. Smith v. Spengler, 408. 


ATTACHMENT. 


JUSTICE’S COURT: ATTACHMENT: DEATH OF DEFENDANT: PRACTICE. 
Where in an action of attachment before a justice of the peace the 
defendant dies pending suit, the justice should proceed in the cause 
to final judgment, after first bringing in the representative of the 
deceased. R.S., sec. 440. It is error in such case for the justice to 
certify the cause to the probate court. Abernathy v. Moore, 65. 


ATTACHMENT: JURISDICTION OF PROBATE COURT. Probate courts 
have no jurisdiction to try actions of attachment, and no appear- 
ance of the parties can confer jurisdiction upon them. Jb. 


: ATTACHMENT: APPEAL. The circuit court can acquire no 
jurisdiction on appeal from the probate court in an action of attach- 
ment. 


: While circuit courts have original jurisdiction to 
try actions of attachment, it is a jurisdiction which cannot be exer- 
cised in the absence of a writ and seizure thereunder. It must 
come from the law; the parties cannot confer it. Jb. 





ATTACHMENT : OFFICER MAKING LEVY. A sheriff or constable having 
in his hands for service a writ of attachment must determine at = 
peril whether the personal property seized, or about to be seized, i 
that of the defendant in the writ. The State ex rel. O Bryan v. 
Koontz, 323. 


: BOND OF INDEMNITY. The officer cannot, on notice of 
claim of a third party to the property, demand of the plaintiff a 
bond of indemnity and in default of the plaintiff to furnish such 
bond refuse to execute the process or, having seized the property, 
release it to the claimant. Jb. 





CONSTABLE: BOND: ATTACHMENT LEVY. Wherea constable improp- 
erly releases an attachment levy because the property being claimed 
by a third person, the plaintiff refused to furnish an indemnifyi ing 
bond and it appears that the defendant has no other property ‘sub- 
ject to levy, an action can be maintained on the official bond of the 
constable by the plaintiff without the latter’s suing out an execution 
on his judgment. Jb. 


AUCTION. 
SEE FRAUD, 4, 5. 
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SALE, 1, 2. 
BAILMENTS. 


RAILROAD: COMMON CARRIER : WAREHOUSEMAN, The liability of a 
railroad as a common carrier of goods ceases, and as a warehouse- 
man commences, after their discharge from the cars on arrival at 
their destination. Gashweiler v. The Wabash, St. Louis & Pacific 
Railway Company, 112 


: NOTICE. Nor is notice by the railroad to the 
nniiniendl the arrival of the goods at their destination necessary 
to effect a change from the liability of a common carrier to that of 
warehouseman. Jb. 





WAREHOUSEMAN : DEGREE OF CARE: CONTRACT. A warehouseman 
is only answerable for loss occasioned by the want of ordinary care 
and skill, but he may restrict his liability by contract, except as to 
loss occurring through his fraud or want of good faith. Ib. 


BANKS. 


CHECK: DRAWER: DRAWEE: ACCEPTANCE: DISCHARGE. Where a 
drawee, with consent of the payee, accepts a check conditionally, 
fixing some other time or mode of payment than is implied in the 
language and terms of the check, such acceptance will operate a 
discharge of the drawer and his sureties. But it is otherwise where 
the acceptance is according to the terms of the check, and the 
payee does not consent to any delay or postponement of the day of 
payment. Zhe Warrensburg Co-Operative Building Association v. 
Zoll, 94. 


INSOLVENCY OF DRAWEE: NOTICE OF DISHONOR, 
Ww “0 one draws his check on a bank which is insolvent and can- 
not pay, which fact he must have known at the time, and which, if 
solvent and able to pay, is not indebted to him even on a balance of 
accounts, he is not in a condition to be injured by failure to receive 
notice of dishonor. Jb. 





BANK CHECKS. A bank check drawn only for a part of the drawer’s 
fund does not operate either at law or in equity as an assignment of 
the deposit pro tanto, or confer any lien upon it. Affirming Dick- 
inson v. Coates, 79 Mo. 250. Coates v. Doran, 337. 


BILLS OF EXCEPTION. 


BILL OF EXCEPTIONS. The filing of the bill of exceptions in this 
case held properly authenticated. State ex rel. Smith v. Leslie, 60. 


: EVIDENCE: EXCEPTIONS. To enable the appellant to avail 
himself of the errors of the trial court in admitting or rejecting 
evidence, the bill of exceptions must show that he excepted to the 
action of the court in admitting or rejecting the evidence at the 
time. Smith v. Dunklin County, 195. 
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BILL OF EXCEPTIONS, REQUISITES OF. There must be an entry of 
record to make a bill of exceptions a part of the record in term time, 
and where leave is granted, with consent of parties, to file a bill in 
vacation, there must be some certificate on the bill itself, signed by 
the clerk, indicating the fact and date of filing, or some entry made 
by the clerk in the records of the court to that effect. Lafollette v. 
Thompson, 199. 


BILLS AND NOTES. 


CHECK: DRAWER: DRAWEE: ACCEPTANCE: DISCHARGE. Where a 
drawee, with consent of the payee, accepts a check conditionally, 
fixing some other time or mode of payment than is implied in the 
language and terms of the check, such acceptance will operate a 
discharge of the drawer and his sureties. But it is otherwise where 
the acceptance is according to the terms of the check and the payee 
does not consent to any delay or postponement of the day of pay- 
ment. The Warrensburg Co-operative Building Association v. 
Zoll, 94. 


: INSOLVENCY OF DRAWEE: NOTICE OF DISHONOR.,. 
Where one draws his check on a bank which is insolvent and can 
not pay, which fact he must have known at the time, and which, if 
solvent’and able to pay, is not indebted to him even on a balance of 
accounts, he is not in a condition to be injured by failure to receive 
notice of dishonor. Ib. 





NoTE, ACTION ON: PLEADING. In an action on a note against the 
maker and endorsers, an allegation that on the day it became due 
the note was duly presented to the maker and that payment was 
refused is a sufficient averment of a demand and a refusal. Rude 
v. Harvey, 188. 


NEGOTIABLE NOTE: PAST DUE, TRANSFER OF. One who purchases 
a past due negotiable note takes only the actual right and title of 
his transferrer subject to all the equities attaching to the note itself. 
Ford v. Phillips, 523. 


——: ——. If the transferrer held it only for collection his 
transferee after due takes it in the same capacity. Ib. 


SEE PRomissoRY NOTEs. 
BOND. 

SEE OFFICES AND OFFICERS, 3, 
BURDEN OF PROOF. 
SEE WILLS, 3. 
BURGLARY. 


SEE CRIMINAL Law, 4, 5, 6, 8. 
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BY-BIDDING. 
SEE FRAUD, 4, 5. 


CHECKS. 


CHECK : DRAWER: DRAWEE: ACCEPTANCE: DISCHARGE. Where a 
drawee, with consent of the payee, accepts a check conditionally, 
fixing some other time or mode of payment than is implied in the 
language and terms of the check, such acceptance will operate a 
discharge of the drawer and his sureties. But it is otherwise 
where the acceptance is according to the terms of the check and 
the payee does not consent to any delay or postponement of the 
day of payment. The Warrensburg Co-operative Building Asso- 
ciation v. Zoll, 94. 


: INSOLVENCY OF DRAWEE: NOTICE OF DISHONOR. 
Wliere one draws his check on a bank which is insolvent and can- 
not pay, which fact he must have known at the time, and which, 
if solvent and able to pay, is not indebted to him even on a balance 
of accounts, he is not in a condition to be injured by failure to re- 
ceive notice of dishonor. Jb. 





BANK CHECKS. A bank check drawn only for a part ofthe 
drawer’s fund does not operate either at law or in equity as an as- 
signment of the deposit pro tanto, or confer any lien upon it. Af- 
firming Dickinson v. Coates, 79 Mo. 250 ; Coates v. Doran, 337. 


CHILD. 

SEE RAILROADS, 23, 24, 25. 
CLAIM AGAINST COUNTY. 
SEE CONTRACTS, 12, 13. 
COMMON CARRIERS. 


RAILROAD : COMMON CARRIER: WAREHOUSEMAN. The liability of a 

railroad as a common carrier of goods ceases, and as a warehouse- 

man commences, after their discharge from the cars on arrival at 

their destination. Gashweiler v. Wabash, St. Louis and Pacific ! 
Railway Company, 112. 


: : NOTICE. Nor is notice by the railroad to 
the consignee of the arrival of the goods at their destination 
necessary to effect a change from the liability of a common carrier 
to that of warehouseman. Ib. 





NEGLIGENCE : COMMON CARRIER. A common carrier may limit his 
common law liability by special contract, but cannot exempt him- 
self from the consequences of his own negligence. 


COMMON CARRIER: DELAY IN TRANSPORTATION. Plaintiff brought 
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suit against defendant, a common carrier, for damages arising from 
its delay in transportation of hogs, whereby the latter died from 
heat. The evidence showed that the delay occurred, that it was 
apparently unnecessary, that the weather was excessively warm, 
that the attention of the train men was more than once called to the 
suffering condition of the hogs, and the defendant failed at the trial 
to account for the delay. Held that the supreme court could not 
say there was no evidence of negligence on defendant's part and 
that the finding for plaintiff thereon should be affirmed. Ball vy, 
The W., St. L. & P. Ry. Co., 574. 


CARRIERS, DUTY TOWARD PASSENGERS. A carrier is bound to exer- 
cise the strictest vigilance in conveying a passenger to his destina- 
tion and in setting him down safely. Waller v. The Hannibal & 
St. Joseph R. R. Co., 608. 
COMPROMISE OF INDEBTEDNESS, 
SEE CONTRACTS, 138. 


CONSIDERATION. 


PALMENT OF INTEREST IN ADVANCE A SUFFICIENT. The Merchant# 


Insurance Company of St. Joseph v. Hauck, 21. 
CONSTABLE. 
SEE OFFICES AND OFFICERS. 


CONSTITUTIONAL LAW. 


«- CONSTITUTION : POLICE POWER. The requirements by the legislature 





of the erection of passenger waiting rooms at railroad cross- 
ings is a proper exercise of police power of the state. The State, 
etc., v. The W., St. L.& P. Ry. Co., 144. 


CONSTITUTIONAL LAW. Prohibitory clauses in constitutions are 
usually self-enforcing. Householder v. City of Kansas, 488. 


———: MUNICIPAL CORPORATIONS : DAMAGE TO PROPERTY : GRADING 
STREETS. Section 21 of article 2 of the constitution of 1875, requires 
no legislation to give it effect, and, under it, a city cannot change 
the grade of a street to the damage of alot abutting upon it, without 
compensation to the owner. Jb. 


PRACTICE : STATUTE: REMEDY. Wherever a statute or the organic 
law creates a right, but is silent as to the remedy, the party entitled 
to the right may resort to any common law action which will afford 
him adequate and appropriate means of redress. Jb. 


CONSTITUTIONAL LAW : CONSTRUCTION. A legislative construction of 
the constitution is not binding upon the judiciary. Jb. 
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CONSTITUTION : JUSTICES OF PEACE: JURISDICTION: RAILROADS. The 
statute (R. S., sec. 2835) giving to justices of the peace jurisdictior in 
action against railroads for killing the animals therein named with- 
out regard to value is not a special law and is constitutional. Dent 
v. The St. L., I. M. & S. Ry. Co., 496. 


SEE RAILROADS, 15. 


CONSTRUCTION. 


SEE CONSTITUTIONAL Law, 5, 
CONTINUANCE. 
Sze PRACTICE, CRIMINAL, 8, 
CONTRACTS. 


STATUTE OF FRAUDS : CONTRACT TO PURCHASE LAND. An oral agree- 
ment between plaintiff and defendant that the latter shall purchase 
for the former the land of a third person and receive for his services 
a stipulated sum is within the statute of frauds and cannot be en- 
forced. Allen v. Richards, 55. 


a: : EQUITY. The contract itself, being within the statute 
of frauds, and there being nothing in the transaction to render it a 
fraud on plaintiff to deny him the title or refuse him compensation 
in damages, there are no grounds for equitable relief and nothing 
to take the contract out of the operation of the statute. Plaintiff is 
only entitled to his action against defendant for money had and re- 
ceived for any compensation advanced the latter. Jb. 





CONTRACT : ABANDONMENT, WHEN A QUESTION OF LAW. Where an 
act, or certain specific acts, are relied on to show an abandonment 
by one party to a contract, it is proper for the court to declare 
whether such act or acts constitute an abandonment. Chouteau v. 
Jupiter Iron Works, 73. 


MUTUAL ABANDONMENT, QUESTION FOR JURY. A mutual 
agreement to abandon acontract may be proved by an express 
agreement to that effect, or by circumstances which warrant the 
inference that the parties mutually agreed to such abandonment, 
and itis for the jury to determine whether the contract was so 
abandoned by mutual consent. Jb. 





WAREHOUSEMAN : DEGREE OF CARE: CONTRACT. A warehouseman 
is only answerable for loss occasioned by the want of ordinary care 
and skill, but he may restrict his liability by contract, except 
as to loss occurring through his fraud or want of good faith. 
Gashweiler v. Wabash, St. Louis & Pacifie Ruilway Company, 112. 


CONTRACT: DEFENCE. While it is true where a party pleads as a de- 
fence to an action a written contract alone, he will not be permitted 
at the trial to graft an oral one onit, yet this rule does not apply 
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where the contract was partly written and partly oral, and as such 
formed one entire contract, and was so pleaded. Rayv. Bowles,166. 


7. CONTRACT: ACCEPTANCE: REPUDIATION. A party cannot accept and 
make his own the benefits of a contract, and then by his own act 
repudiate its obligations as to himself. 

F. exchanged realty in Colorado with S. for realty in Missouri, 
and it was agreed by F. that if S. should be dispossessed of the Col- 
orado property by due course of law because of failure of title 
thereto,F. should pay him $500,and S. agreed to pay to F. the excess 
for which said Colorado property might at any time be sold by S. 
over $1500 and up to $2000, within thirty days after such sale. Held 
that 8. was compelled to sell whenever he should receive a bona fide 
offer of over $1500 and pay to F. the excess over that sum up to 
$2000 ; or he might refuse to sell, provided he paid the excess the 

. same as if asale had beenmade. Yureman v. Stephens, 218. 


8. PROMISSORY NOTE: PLACE OF CONTRACT. The state in which a note 
is made payable and in which it is delivered in consummation of a 
bargain, is the place of the contract, although the note was executed 
in another state. Johnston v. Gawtry, 339. 


9. MARRIED WOMEN : SEPARATE ESTATE : FOREIGN CONTRACT : LEX FORI. 
A married woman in this state is deemed a feme sole for the purpose 
of charging her separate estate with the payment of adebt,and in an 
action to enforce her foreign contract against her separate estate 
in this state the law of the forum governs as to her power to make 
the contract and as to its validity. Jb. 


10. MORTGAGE: AGREEMENT: COVENANT RUNNING WITH LAND. An 
agreement by whicha mortgagee agrees not to foreclose within a 
year, and the mortgageor agrees to convey the equity of redemption 
to any one to whom the mortgagee may sell, the receipts of such 
sale to be equally divided between them, is not a covenant running 
with the land. Miller v. Noonan, 343. 


11. MORTGAGEE, SANITY OF: AGREEMENT. In an equitable proceeding 
it may be immaterial that a mortgagee was not sane at the date of 
the execution of a mortgage executed in strict pursuance of a specific 
written agreement entered into by the mortgagee when sane. 
Bevin v. Powell, 365. 


12. CLAIM AGAINST COUNTY: CONTRACT: STATUTE. Revised Statutes 
1879, section 1218, have reference to contracts made by the county in 
its own behalf and for such labor as the county may require in the 
ordinary and usual transactions of its business, and cannot be con- 
strued to include contracts for services performed in the compromise 
and settlement of township bonds. Woolfolk v. Randolph County, 
501. 


13. ———: ———: COMPROMISE OF INDEBTEDNESS. A county cannot be 
held liable upon a contract with anindividual by the county court 
to compromise and settle the bonded indebtedness of a township, 
unless such contract be in writing, dated when made and subscribed 
by the parties and the compensation thereby fixed in amount or by 
rate. R.S., 1879, § 5360. Jb. 














14. 


16. 


18. 


19. 
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CONTRACT, WHEN VOID. A contract made upon the consideration 
that an impending and threatened prosecution for a felony will be 
abandoned is void. McCoy v. Green, 626. 


———: PRINCIPAL AND AGENT. Where a party through a third 
person, procures another to sign a contract upon consideration that 
the first will abandon a threatened prosecution for a felony, the acts 
wl aay third person are the acts of the first, and the contract is 
void. 


STATUTE OF FRAUDS: PAROL CONTRACT FOR SALE OF LAND: PART 
PAYMENT. A parol contract for the purchase of land is within the 
statute of frauds, and part payment of the consideration is insuffi- 
cient to take it out of the operation of the statute. Lydick v. 
Holland, 703. 


: PERFORMANCE OF PREPARATORY CONTRACT. The perform- 
ance of a contract which is preparatory and ancillary to the one 
sought to be enforced, is not sufficient part performance to take a 
parol contract out of the operation of the statute of frauds. Jb. 





—: DAMAGES. Where the specific performance of a contract 
will not be enforced because within the statute of frauds, damages 
should not be allowed for its breach. Jb. 


DEED OF TRUST: AGREEMENT: LICENSE. An agreement between 
the holder of a first deed of trust and purchasers at a sale under a 
junior deed of trust that, in consideration of the latter paying the 
interest on the mortgage debt, the former will forbear enforcing his 
lien and will permit the purchasers to remove trees from a nursery 
on the mortgaged premises and also to re-plant trees therein, is a 
valid contract and binding on the parties. Chiles v. Wallace, 84. 


FORBEARANCE: REASONABLE TIME. The contract is not void be- 
cause no definite period of time is contained in the contract limiting 
the period of forbearance. The law will imply a reasonable time, if 
not a total forbearance, according to the circumstances and subject 
matter of the contract. Jb. 


LICENSE : REVOCATION, WHEN NOT PERMITTED. A license cannot 
be revoked by the licensor to the injury of the grantee and in face 
of a contract and assurance by the former to the contrary. Jb. 


SEE PLEADING, 15. 
PRACTICE, CIVIL, 26, 
CONTRIBUTORY NEGLIGENCE. 
SEE NEGLIGENCE, 5, 7, 9. 


CORONER. 


41. MANDAMUS: CORONER'S FEES, ALLOWANCE OF. The action of a 
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county court in passing upon the account of a coroner for costs and 
expenses incurred in poamseny an inquest over a dead body is judicial 
from which an appeal may be taken, and mandamus will not lie to 
compel them to allow it. The State ex rel. Smith v. The County 
Court of Platte Co., 539. 


CORPORATIONS, 


FUND COMPANIES: POWERS OF: STATUTE. A fund company organ- 
ized under the General Statutes of 1865, chapter 68, section 7, et 
seq., is authorized to make loans to its members on real estate 
security, and also to sell or assign such contracts of loan. Det- 
weiler v. Breckenkamp, 45. 


———: STOCKHOLDER. The objection that a by-law of such asso- 
ciation is unreasonable and void, which operates to forfeit the 
stock of a stockholder because of his failure to comply with it 
should be made by the stockholder. Jb. . 


CORPORATION : POWER TO ISSUE DIPLOMA, The “‘ Kansas City Hos- 
pital College of Medicine,” incorporated under R. S. 1879, sec. 
974, et seq.. has authority to confer diplomas on its graduates. The 
State ex rel. Granville v. Gregory, 123. 


PRACTICE OF MEDICINE AND SURGERY: STATUTE. Under the act of 
the General Assembly approved April 2, 1883 (Laws, p. 115) regula- 
ting the practice of medicine and surgery in this state, an applicant 
for a certificate to practice medicine and surgery who possesses 
a diploma must furnish to the state board of health satisfactory 
proof of having received such diploma from a legally chartered 
medical institution in good standing. Ib. 


STATE BOARD OF HEALTH: MANDAMUS. The granting of such cer- 
tificate to holders of diplomas involves matters of judgment and 
discretion on the part of the state board of health and will not be 
enforced by mandamus. Ib. 


RAILROADS: STOCKHOLDERS. One can become a stockholder in the 
capital stock of a railroad corporation only by signing the articles of 
incorporation or by subscribing to the capital stock after the incor- 
poration. TheSedalia, Warsaw & Southern Ry. Co. v. Wilkerson, 235. 


WHEN NOT A STOCKHOLDER. A preliminary subscription to the 
stock of a proposed railroad, by one who did not sign the articles of 
incorporation, and who died before the incorporation, cannot be en- 
forced against his estate, Jb. 


CORPORATION : STOCKHOLDER. One who surrenders to a corporation 
stock issued to him as “full paid,” but for which he has paid 
nothing, and which stock the corporation issues for value to bona 
fide subscribers, is not liable as a stockholder to one who becomes a 
creditor of the corporation long subsequent to such surrender. Lrs- 
kine v. Peck, 465. 


CORPORATION, EXISTENCE OF: LIABILITY: RECEIVERSHIP. The existence 
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ofa corporation is not destroyed or suspended by reason of its prop- 
erty and franchises being held in custody by a court of equity, and it 
may be sued upon all causes of action for which it may be or become 
liable in personam, and no license from such court is a condition pre- 
cedent to the bringing of such actions. Heath v. The M., K.&T. Ry. 
Co., 617. 


CORPORATION, JUDGMENT AGAINST: HOW ENFORCED. A judgment 
against a corporation whose property and franchises are held in 
custody by a court of equity, cannot be satisfied from its property in 
the hands of a receiver of such court, except through the adminis- 
tering assistance of the court. But after its property is returned to 
its custody, such judgment could be enforced against it in the usual 
way. Ib. 


CORPORATION, LIABILITY OF : RECEIVER. As a general rule a cor- 
poration es be subjected to obligations or liabilities incurred by 
a receiver, or his agents or servants while in charge of the corporate 
property. Only the receiver in his official capacity and the property 
in his charge are in such cases liable. And before he can be sued 
license to do so must first be obtained from the court of which he is 
an officer. Jb. 


COSTS. 


PRACTICE: COSTS. Where piaintiff fails to include a cause of ac- 
tion in another suit brought and prosecuted to judgment before the 
same justice. where the causes of action may be joined under the 
statute, he should not be allowed to recover costs in but one case. 
(R. 8., § 2936.) Maberry v. The Missouri Pacific Ry. Co., 664. 


SEE JUDGMENTS 21. 
CRIMINAL LAW. 


CRIMINAL LAW: MURDER: EVIDENCE. Where a defendant on trial 
for murder testifies that he killed the deceased to save his own life, 
it is error for the court to refuse to allow him to prove by other wit- 
nesses threats against his life made by deceased, and that the latter 
was a quarrelsome and dangerous man. The State v. Hayden, 198. 


CRIMINAL LAW : HOMICIDE : SELF-DEFENCE : OVERT ACT. One has no 
right to kill another until the person slain has done some overt act 
indicating some felonious or murderous purpose toward the slayer, 
and until such act is done the right of self-defence does not begin on 
the part of the latter. The State v. Thompson, 257. 


DRAMSHOP KEEPER: INDICTMENT: EVIDENCE. On the trial of an in- 
dictment for selling intoxicating liquor without a dramshop keeper’s 
license, a license as such, covering the time of the alleged sales is a 
complete defence, and the state cannot show that the petition of the 
taxpayers, upon which the license was granted, did not contain the 
requisite number of signers. The State v. Evans, 319. 


CRIMINAL LAW: BURGLARY: CURTILAGE. Curtilage as used in our 
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statute in relation to burglary, R. S., sec. 1297, means an enclosed 
space immediately surrounding the dwelling house and contained 
within the same inclosure. The State v. Hecowx, 581. 


: : . Under an indictment under R. S., sec. 1297, 
for burglary of a granary in which there were goods and valuable 
things and larceny therein, it is immaterial whether or not the gran- 
ary is with‘n the curtilage of the dwelling house. Jb. 
INDICTMENT : GRAND AND PETIT LARCENY. Where one is tried on an 
indictment containing counts for both burglary and larceny, and is 
acquitted of the burglary only, he will be guilty of grand or petit 
larceny according to the value of the property stolen. Jb. 





LARCENY : ASPORTATION. The taking of wheat from its place ina 
granary and filling it into sacks and tying the latter is a suffi- 
cient asportation to constitute larceny, if done with the felonious 
purpose of stealing the wheat. Jb. 


BURGLARY : BREAKING. The opening of a door which is closed and 
fastened with a chain hooked over a nail is a sufficient breaking to 
constitute burglary, if done with the intent to steal and carry away 
property, and is followed by an entry of the building to which the 
door belonged. Ib. 


SEE PLEADING, CRIMINAL. 
PRACTICE, CRIMINAL. 
CURATOR. 
SEE FRAUD, 1 ° 
CURTESY. 
SEE PARTIES, 1. 
CURTILAGE 
SEE CRIMINAL Law, 4, 5. 
DAMAGES. 


MUNICIPAL CORPORATIONS : STREETS : DAMAGES. While a city may 
temporarily close a street against use for the purpose of permitting 
improvements by adjacent proprietors, yet it must so do it as to no- 
tify the public of its exclusion therefrom, or it will be liable to 
any person, who, in ignorance of such exclusion, sustains an 
injury in attempting to use the way. Stephens v. City of Macon, 
345. 


CITY : STREET EXCAVATION. The act of a person making an exca- 
vation in a street by permission of the city is the act of the city and 
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no notice to the latter of such excavation is necessary to render it 
liable to a person sustaining injury therefrom. Jb. 





: DAMAGES. Where the specific performance of a contract 
will not be enforced because within the statute of frauds, damages 
should not be allowed for its breach. Lydick v. Holland, 703. 


SEE NEGLIGENCE 12. 


DEEDS. 


DEED, INDORSEMENT UPON: EVIDENCE. An unauthorized indorse- 
ment upon a deed by a stranger will not affect the rights of the 
grantees therein. Moore v. Ivers, 29. 


DEED, DELIVERY OF. The execution and acknowledgment of a 
deed, although made in pursuance of a prior agreement, do not 
constitute its delivery. Turner v. Carpenter, 333. 


So long as a deed remains undelivered, it is inoperative as a 
conveyance. Jb. 





JUDGMENT: SATISFACTION: RELEASE. A quit-claim deed by the 
owner of a judgment purporting to release to the judgment debtor 
the lien of the judgment on land described in the deed does not 
satisfy said judgment so as to avoid a sale thereunder to a purchaser 
without notice, actual or constructive, of the release. Huff v. 
Morton, 399. 


DEEDS OF TRUST. 


SEE MORTGAGES AND DEEDS OF TRUST. 


DESCRIPTION. 


SEE LIEN 4. 


DRAMSHOP KEEPER. 


DRAMSHOP KEEPER: INDICTMENT: EVIDENCE. On the trial of an 
indictment for selling intoxicating liquor without a dramsho 
keeper’s license, a license as such, covering the time of the alleged 
sales, is a complete defence, and the state cannot show that the 
petition of the taxpayers, upon which the license was granted, 
did not contain the requisite number of signers. The State v. 
Evans, 319. 


: COUNTY COURT: COLLATERAL ATTACK. The action of the 
county court in adjudging that the applicant for the license had 
complied with the law in reference to the same, and in issuing the 
license is not subject to such collateral attack. Jb. 
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EJECTMENT., 
SEE PARTIES, 1. 
EQUITY. 


EQUITY : PRACTICE. A .ourt of equity, in adjusting property rights 
must treat the titles as it finds them whether properly set forth in 
the pleadings, or not. Ames v. Scudder, 189. 


MORTGAGEE, SANITY OF: AGREEMENT. In an equitable proceeding, 
it may be immaterial that a mortgagee was not sane at the date of 
the execution of a mortgage executed in strict pursuance of a spe- 
cific written agreement, entered into by the mortgagee when sane. 
Bevin v. Powell, 365. 


GENERAL RELIEF, PRAYER FOR: WHAT MAY BE GRANTED. Any relief 
appropriate to the facts alleged and proved may be granted under 
a prayer for general relief, whether asked for in an answer setting 
up affirmative matter, or in the petition. Jb. 


EQUITY : FINDING OF JURY. The findings of a jury, upon special is- 
sues submitted to it in chancery, are not conclusive upon the chan- 
cellor nor upon the appellate court. Jb. 


EQUITY PRACTICE: SUPREME COURT. Where in an equity case the 
evidence strongly tends to support the finding of the trial court, 
the Supreme Court will only review questions of law. Ford v. 
Phillips, 523. 


LAND: EQUITABLE TITLE. Where one intended to and did locate cer- 
tain government land and received a duplicate certificate of entry 
and went into possession, he will be held to have the equitable title, 
although in his original application the land was misdescribed. 
Sensenderfer v. Kemp, 581. 


EQUITY : LAND AND LAND TITLES. Where the legal title to land has 
passed from the United States to one, but it ought to go to another, 
a court of equity will declare the holder of the legal title a trustee 
and compel a conveyance to the party having the paramount equity. 


LEGAL TITLE: KNOWLEDGE OF EQUITABLE TITLE. Where one has 
the equitable title to land and another obtains the legal title with 
buowledes of such equitable title, the former has the superior equity 
and the latter will be held to hold such legal title in trust for him, 
and under the statute of this state may be divested of such legal title 
without a conveyance. Jb. 


PRACTICE IN EQUITY CASES: TRIAL BY JURY. In chancery causes the 
right of trial by jury does not exist, although the chancellor may, in 
his discretion, submit certain issues to a jury, but he will not be 
bound by their finding, and may accept or reject it, as he deems 
best. Snell v. Harrison, 651. 
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: FINDING OF CHANCELLOR. The finding of the chancellor in 
equity causes will be deferred to by the Supreme Court, unless he 
has manifestly disregarded the evidence. Ib, 





SEE ADMINISTRATION, 1. 
STATUTE OF FRAUDS, 2. 


EQUITY OF REDEMPTION, 


SEE LAND AND LAND TITLES, 1. 


ESTOPPEL. 


ESTOPPEL. Conduct of one induced by the fraud of another canno 
be pleaded by the latter as an estoppel. Gray v. Gray, 106 


SEE LAND AND LAND TITLES, 8, 
EVIDENCE. 


DEED, INDORSEMENT UPON: EVIDENCE. An unauthorized indorse- 
ment upon a deed by a stranger will not affect the rights of the 
grantees therein. Moore v. Ivers, 29. 


: ———: EVIDENCE. Where it appears from the evidence 
in an action against a railroad company for killing stock, 
that the blood and carcass of the animal are found upon the track 
at a point which was not, but should have been fenced, it wiil be 
presumed in the absence of evidence to the contrary, that it entered 
upon the track at that point. Jantzen v. The Wabash, St. Louis & 
Pacifie Railway Co., 171. 





PLEADING: PRACTICE: EVIDENCE. In an action contesting the 
validity of a will, where several of the devisees are made defend- 
ants, it is a general rule that the admissions or statements of one of 
the defendants as to undue influence may be given in evidence 
against all. But where the petition only charges undue influence 
as toa part of the defendants, the proof will be restricted to its 
averments. Jackson v. Hardin, 175. 


CRIMINAL LAW : MURDER: EVIDENCE. Where a defendant on trial 
for murder testifies that he killed the deceased to save his own life, 
it is error for the court to refuse toallow him to prove by other 
witnesses threats against his life made by deceased, and that the 
latter was a quarrelsome and dangerous man. The State v. Hayden, 
198. 


PARTNERSHIP : EVIDENCE. In an action to charge defendants as the 
partners of one S., who was not a party to the suit, statements 
of the latter made in the absence of defendants as to the existence 
of the partnership are not admissible in evidence to prove the same. 
Rimel v. Hayes, 200. 


: . Even had 8. been a party to the action, such state- 
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ments of his as te the existence of the partnership, made in the 
absence of a co-defendant, would not have been admissible as 
against such co-defendant. Jb. 


: EVIDENCE. Where plaintiff so seeks to charge one as a 
partner of another, on the ground that he held himself out to the 
public as such partner, only such acts and declarations of the former 
ascame to the knowledge of plaintiff before he dealt with him are 
admissible in evidence. Jb. 





DRAMSHOP KEEPER: INDICTMENT: EVIDENCE. On the trial of an in- 
dictment for selling intoxicating liquor without a dramshop keeper’s 
license, a license as such, covering the time of the alleged sales, is a 
complete defence, and the state cannot show that the petition of the 
taxpayers, upon which the license was granted, did not contain the 
requisite number of signers. The State v. Evans, 319. 


EVIDENCE : RES GEST. Evidence as to the rate of speed of the 
train in cases like this one is pertinent to the issue. It is usually ad- 
mitted as part of the res geste, its effect being controlled by proper 
instructions. Taylor v. The St. L., I. M. & S. Ry. Co., 386. 


WITNESS : EVIDENCE: BOOKS. A witness should testify of his own 
knowledge as to the matters in issue. Where his knowledge is de- 
rived from books, he cannot, in their absence, speak of their con- 
tents. Anderson v. Volmer, 403. 


EVIDENCE: STATEMENT OF ABSENT WITNESS, CONTRADICTION OF. 
Where the defendant in a criminal case reads as the evidence of an 
absent witness the statement contained in the affidavit for continu- 
ance of what the evidence of the witness would be if present, the 
state may contradict his testimony or impeach the witness as if he 
were present. And the state may offer the witness himself to con- 
tradict such statement so read in evidence. The State v. Mann, 


589. 


MURDER: EVIDENCE. On atrial for murder it is not competent for 
the defendant to prove that a third person had malice against the 
deceased and had threatened to kill him. It would, however, be 
competent to show that such person did in fact kill the deceased. 


Ib. 


RAILROADS : NEGLIGENCE: EVIDENCE. In an action against a rail- 
road company for the negligent killing of a passenger on its train, 
the remarks of the brakeman while assisting her to alight from the 
train to ‘‘come on, hurry up,” are admissible in evidence as part of 
the res geste and as tending to rebut the defence of contributory 
negligence set up in the answer. Waller vy. Hannibal & St. Joseph 


R. R. Co., 608. : 


OFFICER : RETURN OF PROCESS: EVIDENCE. The return by an officer 
of the fact and mode of service of process when appearing in due 
form of law is conclusive upon parties to the record in all proceed- 
ings, except an action against the officer for a false return. Heath 
v. The M., K.& T. Ry. Co., 617. 


Where the facts constituting lawful service» 
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in the return of service of process by an officer, do not appear with 
all reasonable certainty, the return is not conclusive but only prima 
facie evidence, and may be impeached by competent proof. Jb. 


RAILROADS: KILLING STOCK: EVIDENCE. In an action against a 
railroad company for killing stock, evidence to the effect that the 
fence was defective for half a mile up and down the road from the 
place of killing, and on the north side for two or three hundred 
yards from the place of killing was competent. Maberry v. The 
Mo. Pac. Ry. Co., 664. 


: ¢ . The evidence of a witness who testified 
that the stock killed were worth $140, but admitted on cross-exami- 
nation that he appraised them at $100 when he thought it would be 

aid without suit, should not, for that reason, have been excluded, 
but should have been allowed to go tothe jury for what it was 
worth. Jb. 





EVIDENCE : PROOF OF HANDWRITING. An expert witness may be 
permitted to give his opinion concerning the genuineness of a writ- 
ing by comparing it with other writings in the case admitted to be 
genuine, and in such case the two papers may be submitted to the 
jury and compared by them without the aid of experts. Springer 
v. Hall, 693. ' 


: An expert witness will not be allowed to give his 
opinion of the genuineness of a note sued on, by comparing it with 
the signature of the defendant to his plea of non est factum, where 
the witness has never seen the defendant write. Jb. 





EVIDENCE : CONTRADICTION OF WITNESS. Where it is sought to 
contradict a witness by reading from the bill of exceptions contain- 
ing her testimony on a former trial of the cause, only such portions 
of her testimony can be read as she denied then testifying to. The 
State v. Cooper, 698. 


: : MURDER. Evidence which goes to show the par- 
tiality of a witness is admissible ; but where in a trial for murder, 
evidence of one’s own statements is offered to show his bias as a 
witness, its exclusion will not be reversibleerror where the witness 
is the father of the deceased and the evidence fully warrants the 
verdict. Ib. 





——— : INSTRUCTIONS. On atrial for murder evidence of the threat 
of a third person, having no connection with the homicide, is prop- 
erly excluded from the consideration of the jury. Jb. 


: REBUTTAL. Evidence offered in rebuttal which tends to 
overthrow the theory sought to be established by the defence is 
admissible. Ib. 





EXECUTIONS. 


JUDGMENT: EXECUTION: TORT. A general judgment against a hus- 
band and wife for the tort of the latter, not committed in the 
husband’s presence or by his coercion, is binding upon both and the 
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separate property of the wife may be taken in execution. Merrill 
v. City of St Louis, 244. 


SEE JUDGMENTS, 14. 


FENCES. 
Ser RaILRoapDs, 17, 21, 39, 
FORBEARANCE. 
SEE CONTRACTS, 19, 20. 
FRAUD. 


CURATOR: FINAL SETTLEMENT: FRAUD. A guardian’s final settle- 
ment of his ward's estate is conclusive against the latter at law, but 
can be set aside in equity for fraud. State ex rel. Smith v. Leslie, 


60. 


FravuD. An agreement, obtained from a woman by fraud, to accept 
a different provision in lieu of the alimony decreed in her favor by 
the court does not bar her right to such alimony. Gray v. Gray, 106. 


EsTOPPEL. Conduct of one induced by the fraud of another cannot 
be pleaded by the latter as an estoppel. Ib. 


PUBLIC AUCTION: PUFFING AND BY-BIDDING. Puffing or by-bidding 
at a public auction is a fraud on the vendee. Springer v. Klein- 
sorge, 152. 


THE EVIDENCE in this case reviewed, and the sale held not binding 
on the purchaser because of such by-bidding. Jb. 


FRAUD : VOLUNTARY CONVEYANCE. A voluntary conveyance of land 
made with a fraudulent intent is void as to creditors and purchasers 
both prior and subsequent, and this is true, although the grantee in 
such voluntary conveyance was ignorant of the fraudulent purpose 
of the grantor. Shaw v. Tracy, 224. 


VOLUNTARY CONVEYANCE: SOLVENCY. The solvency required by 
the law as essential to protect a voluntary conveyance consists not 
only in the present ability of the debtor to pay his debts but in such 
a condition of his means that payment can be enforced by law. The 
State ex rel. O'Bryan v. Koontz, 323. 


SEE PRACTICE, CIVIL, 4, 


FRAUDULENT CONVEYANCES. 


SEE FRAUD, 6, 7. 
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FREIGHT. 
SEE RarLroaps, 15, 16. 
FUND COMPANIES, 
SEE CORPORATIONS, 1, 2. 
GRAND JURY. 
SEE PRACTICE, CRIMINAL, 10. 
HOMESTEADS AND EXEMPTIONS, 


HOMESTEAD, HOW ACQUIRED : OCCUPANCY. The acquisition of land for 
a homestead must be followed by its occupancy by the claimant, 
and this occupancy, whenever it occurs, relates back to the time 
when the deed was filed for record. Finnegan v. Prindeville, 517. 


HOMESTEAD : EXEMPTION : NON-RESIDENT. Land acquired in this state 
for a homestead by a non-resident is exempt from execution for a 
debt contracted after the deed therefor was fi‘ed for record, provided 
such acquisition is followed by occupancy before the judgment for 
the debt becomes a lien upon the land. Jb. 


: RESIDENCE. The right to a homestead in this state does not 
depend upon the residence of the claimant and his creditor, or either 
of them, at the time the land was acquired. Jb. 





HOMICIDE. 


SEE CRIMINAL LAW, 2. 


HUSBAND AND WIFE. 


PRACTICE: PARTIES: HUSBAND AND WIFE: DISCRETION OF COURT. 
In an action for damages by a married woman for personal injuries 
the husband is a necessary party, and where the action is begun by 
the wife alone the trial court may, in its discretion, allow the hus- 
band to be joined with her during the trial. Merrill v. City of St. 
Louis, 244. 


MARRIED WOMAN: TORT OF: LIABILITY: SEPARATE ESTATE. A mar- 
ried woman who manages realty, the legal title to which is in a 
trustee for her sole and separate use, in such negligent manner that 
another receives a personal injury thereby, is guilty of a tort and is 
liable in damages therefor. Jb. 


JUDGMENT: EXECUTION: TORT. A general judgment against a 
husband and wife for the tort of the latter not committed in the 
husband's presence or by his coercion, is binding upon both and the 
separate property of the wife may be taken inexecution. Jb. 
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JUDGMENT: HUSBAND AND WIFE. A judgment which” erroneously 
includes the wife with the husband, while void as to the former, is 
valid as to the latter, except when attacked on appeal or in a direct 
proceeding to vacate it; and it isa bar toa recovery in a second 
suit upon the same cause of action. Asbury v. Odell, 264. 


HUSBAND AND WIFE: MECHANIC’S LIEN: RECOVERY AGAINST HUS- 
BAND. A mechanic’s lien cannot be enforced for materials 
furnished and work done for the husband on the property of the 
wife and with which the latter had nothing todo. But a recovery 
may be had against the husband as the work was done for him and 
he was liable therefor. Meyer v. Broadwell, 571. 


SEE PRACTICE, CIVIL, 15. 
INDEMNIFYING BOND. 


SEE ATTACHMENT, 6, 7. 


INSTRUCTIONS. 


PRACTICE: INSTRUCTION. It is not error to refuse an instruction 
which is embraced in others given. The Merchants’ Ins. Co. of St. 
Joseph v. Hauck, 21. 


: An instruction which is defective by reason of 
ignoring an issue in the case is cured by one properly embracing 
it. Ib. 





INSTRUCTIONS : COMMENT ON EVIDENCE. An instruction is improper 
as being a comment on the evidence, which singles out a yeslioden 
fact and gives it undue importance, but one is not so objectionable 
merely because it tells the jury that the force of a fact established 
by the evidence is not what is claimed for it. Chouteau v. The 
Jupiter Iron Works, 78. 


INSTRUCTIONS calculated to mislead the jury are erroneous. Jb. 


PRACTICE: INSTRUCTIONS. It is not proper to blend the question of 
the sufficiency of the answer with an instruction on the facts of the 
case. Chiles v. Wailace, 84. 


PRACTICE : INSTRUCTIONS. It is not error to refuse an instruction 
embodied in others given. State v. Thompson, 257. 


: An instruction should not be given when there is 
no evidence on which to base it. Jb. 





PRACTICE, CRIMINAL: INSTRUCTIONS, JURY TAKING TO THEIR ROOM, 
It is error to refuse to allow the jury in a criminal cause to take the 
instructions of the court with them upon retiring to consider of 
their verdict. Overruling State v. Phelps, 74 Mo. 128and State v. 
Butterfield, 75 Mo. 297. Ib. 
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INSTRUCTIONS : NEGLIGENCE. In an action for injury toa land owner 
from overflow of water from a stream caused by the negligent con- 
struction of a bridge, the instructions should confine the jury to the 
specific facts of negligence charged in the petition. Abbott v. The 
K. C., St. J. & C. B. Ry. Co., 271. 


InstrucTIONS. The Supreme Court will not reverse a judgment 
because an instruction assumes a fact which both parties sought to 
establish on the trial. The State ex rel. O'Bryan v. Koontz, 323. 


INSTRUCTIONS, CONFLICT IN. Defendant cannot be heard to com- 
plain that an instruction given at his stance conflicts with those 
given for plaintiff when such conflict constitutes an error in his fa- 
vor. Alexander v. Clark, 481. 


INSTRUCTIONS : ASSUMING FACTS. Instructions which assume ma- 
terial facts are erroneous, unless given in connection with another 
which leaves it to the jury to determine whether the assumed facts 
are true. The State v. Hecox, 531. 


INSTRUCTIONS. Instructions calculated to mislead or to confuse 
the jury should not be given. Donahoe v. The W., St. L. & P. 
Ry. Co., 560. 


PRACTICE IN SUPREME COURT: INSTRUCTIONS: EXCEPTIONS. The 
Supreme Court will not review an instruction where the record fails 
to show that the action of the court in giving it was excepted to at 
the time. Waller v. The Hannibal & St. Joseph R. R. Co., 608. 


INTEREST. 


SEE TRUSTS AND TRUSTEES, 3. 

INTOXICATING LIQUORS. 

SEE PLEADING, CRIMINAL, 5. 
JUDGMENTS. 


SPECIAL TAX BILLS: JUDGMENT ON APPEAL BOND. One who obtains 
a special judgment on a — tax bill before a justice of the 
peace, and which on appeal tothe circuit court is affirmed, must 
seek to enforce the same by execution against the property before 
resorting to an action on the appeal bond. Hunt v. Hopkins, 13. 


JUDGMENT : CHANGE OF, AT SUBSEQUENT TERM. A court cannot at a 
subsequent term change its judgment to one which it neither rend- 
ered nor intended to render. Ross v. Ross, 100. 


WILL: JUDGMENT: PRACTICE. Upon an issue of devisavit vel non, 
the trial court should enter a decree establishing or rejecting the 
will; a decree of dismissal is erroneous, and the Supreme Court, 
under the provisions of Revised Statutes, section 3776, will enter the 
proper judgment. Jackson v. Hardin, 175. 
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10. 


11. 


12. 


13. 


14. 


7 DGMENT: EXECUTION: TORT. A general judgment against a hus- 

band and wife for the tort of the latter not committed in the hus- 
band’s presence or by his coercion, is binding upon both and the 
separate property of the wife may be taken in execution. Merrill v. 
City of St. Louis, 244. 


JUDGMENT: HUSBAND AND WIFE. A judgment which erroneously 
includes the wife with the husband, while void as to the former, is 
valid as to the latter, except when attacked on appeal or in a direct 
proceeding to vacate it ; and it is a bar to a recovery in a second suit 
upon the same cause of action. Asbury v. Odell, 264, 


PRACTICE IN SUPREME COURT: JUDGMENT, CORRECTION OF. The 
Supreme Court cannot, in an original application to it in a case hke 
this one, correct a judgment of the circuit court ; nor can it upon 
such application, direct the circuit court to do so. Gamble v. 
Gibson, 290. 


FINAL SETTLEMENT: WANT OF NOTICE. A final settlement of a part- 
nership estate, made without notice, has not the effect of a judg- 
ment, and is, like an annual settlement, open to review. The State 
ex rel. Christy v. Donegun, 374. 


ORDER OF DISTRIBUTION : SURETIES. A judgment and order of dis- 
tribution made on such a settlement is conclusive upon the admin- 
istrator’s sureties as to the amount due by the administrator. Jb. 


A judgment.rendered in the circuit court against 
the sanetien, upon an order of distribution made upon such a settle- 
ment, cannot be collaterally attacked. Ib. 








JUDGMENT, WHEN NOT COLLATERALLY ASSAILABLE. A judgment 
rendered by a court having jurisdiction of the parties and of the 
subject matter, cannot be collaterally attacked. Jb. 


JUDGMENT: SATISFACTION: RELEASE. A quit-claim deed by the 
owner of a judgment purporting to release to the judgment debtor 
the lien of the judgment on land described in the deed does not 
satisfy said judgment so as to avoid a sale thereunder to a purchaser 
without notice, actual or constructive, of the release. Huff v. 
Morton, 399. 


JUDGMENT, WHEN NOT SUBJECT TO COLLATERAL ATTACK. Where 
the court has jurisdiction of the parties and the subject matter of a 
suit, its judgment and process thereunder, however erroneous or ir- 
regular, cannot be questioned in collateral proceeding so as to 
defeat titles acquired thereby. Yeoman v. Younger, 424. 


ADMINISTRATION : FINAL SETTLEMENTS: JUDGMENTS. The final set- 
tlements of guardians, curators, administrators and executors 
have the force and effect of general judgments and are entitled to 
the same immunities. Jb. 


JUDGMENT, SATISFACTION OF. Payment of a judgment by a third 
person operates as a satisfaction of it in the absence of evidence 








15. 


16. 


17 


18 


19. 


20. 


21. 
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showing an assignment, and an execution cannot thereafter issue. 
The St. Francis Mill Co. v. Sugg, 476. 


JUDGMENT IN EXCESS OF AMOUNT CLAIMED: PRACTICE. The measure 

of plaintiff’s recovery is governed by the amount claimed and 
where the judgment is in excess of that amount it will be reversed. 
Horton v. The St. Louis, I. M. & S. Ry. Co., 541. 


APPEAL: JUDGMENT: DEFAULT. An appeal taken from a judgment 
by default in a justice’s court without moving to set the judgment 
aside may be dismissed on motion in the circuit court. Jb. 


THE JUDGMENT not reversed under the circumstances of this case 
because of defect of parties. Sensenderfer v. Kemp, 581. 


JUDGMENT, ENTRY OF FINAL AT WRONG TERM: IRREGULARITY. An 
entry of final judgment at the same term with a default, when the 
statute provides that the former shall be entered at the next term 
after the default, is an irregularity, and may be corrected on motion 
at a subsequent term, without notice to the defendant. Nave v. 
Todd, 601. 


CORPORATION, JUDGMENT AGAINST: HOW ENFORCED. A judgment 
obtained against a corporation whose property and franchises are 
held in custody by court of equity, cannot be satisfied from its 
property in the hands of a receiver of such court, except through 
the administering assistance of the court, But after its property is 
returned io its custody, such judgment could be eubeneel eqnhan it 
in the usual way. Heath v. The M., K. & T. Ry. Co., 617, 


JUDGMENT AGAINST ONE OF SEVERAL DEFENDANTS. Judgment may 
be given for or against one of several defendants, and in a suit upon 
a note void as to one maker but valid as to the other, judgment 
should be for him as to whom it is void and against him as to whom 
it is valid. McCoy v. Green, 626. 


————: JUDGMENT FOR COSTS AGAINST MARRIED WOMAN. A judg- 
ment or decree which is otherwise regular and proper will not be 
reversed because costs are decreed against a married woman with 
others, and the Supreme Court will, in such case, modify the judg- 
ment and exempt her from liability for costs and adjudge them 
against the proper parties. Snell v. Harrison, 651. 


JURISDICTION. 


JUSTICE’S COURT: ATTACHMENT: DEATH OF DEFENDANT: PRACTICE. 
Where in an action of attachment before a justice of the peace the 
defendant dies pending suit, the justice should proceed in the cause 
to final judgment, after first bringing in the representative of the 
deceased. R. S., sec. 440. It is error in such case for the justice to 
certify the cause to the probate court. Abernathy v. Moore, 65. 


ATTACHMENT: JURISDICTION OF PROBATE COURT. Probate courts 
have no jurisdiction to try actions of attachment, and no appear- 
ance of the parties can confer jurisdiction upon them, Jb. 


: ATTACHMENT: APPEAL. The circuit court can acquire no 
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jurisdiction on appeal from the probate court in an action of at- 
tachment. Jb. 


JURISDICTION : WAIVER. Jurisdiction over the subject matter must 
come from the law, and not from consent of the parties, either ex- 
press or implied, and an objection to it is not waived by pleading to 
the merits, but may be taken at any time before or after trial. Jb. 


SUPREME COURT: JURISDICTION. The Supreme Court acquires no 
jurisdiction on appeal from the circuit court where the latter had 
none. . 


RAILROADS: KILLING STOCK: DOUBLE DAMAGES: JURISDICTION, 
Where the statement, in an action before a justice of the peace 
against a railroad for double damages for killing stock, alleges that 
the killing occurred in a township other than the one in which the 
action is brought, and does not aver that the two townships adjoin, 
and the evidence, also, fails to show that they adjoin, a demurrer to 
the evidence should be sustained. Ellis v. The Mo. Pac. Ry. Co., 


‘ 
ine 


: PROBATE JURISDICTION: STATUTE, Under General Statutes, 
1865, p. 556, § 7, county courts had exclusive original probate juris- 
diction in the settlement and allowance of accounts of guardians 
and curators, and appeals from such courts to the circuit courts lay 
from final settlements (G. S., p. 478, § 50). On appeal from the 
county court to the circuit court from a “final settlement, and a 
change of venue from the latter to the circuit court of another 
county the last named court acquired jurisdiction. Yeoman v. 
Younger, 424. 





PROBATE COURT: JURISDICTION. The probate court has jurisdiction 
to grant a certificate for the payment to the heirs of an intestate 
money paid into the state treasury by the administrator under an 
order of the probate court because there were no known heirs. In 
the matter of Bomino’s Estate, 433. 


CONSTITUTION : JUSTICES OF PEACE: JURISDICTION : RAILROADS. The 
statute (R. 8., sec. 2835), giving to justices of the peace jurisdiction 
in actions against railroads for killing the animals therein named 
without regard to their value, is not a special law and is constitu- 
tional. Dent v. The St. L., I. M. & S. Ry. Co., 496. 


RAILROADS : JURISDICTION: PROCESS, Under R. S., sec. 2865, juris- 
diction of a railroad company can only be acquired by service of 
process upon its station agent in the township where the justice re- 
sides, or if there be none then upon the ‘nearest station agent” as 
therein provided, and the return of the constable that service was 
had upon “E. E. Dunnaway, agent at Estill depot in Howard coun- 
ty” is not sufficient. Heath v. The M., K. & T. Ry. Co., 617. 





: : Where the property of a railroad company 
is in the hands of a receiver and its cmap pe mage by him, service of 
process upon the agent of the receiver will give no jurisdiction over 
the company. Jb. 


JURORS. 


SEE PRACTICE, CRIMINAL, 11, 12. 
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INDEX. 
JUSTICES’ COURTS. 


JUSTICE’S COURT: ATTACHMENT: DEATH OF DEFENDANT: PRACTICE. 
Where in an action of attachment before a justice of the peace the 
defendant dies pending suit, the justice should proceed in the cause 
to final judgment, after first bringing in the representative of the 
deceased. R.S., sec. 440. Itis error in such case for the justice 
to certify the cause to the probate court. Abernathy v. Moore, 65. 


JUSTICES’ COURTS: APPEALS FROM WHEN TRIABLE. Where an 
appeal is taken from a justice of the peace after the day upon 
which judgment is entered, and the appellant fails to give notice of 
such appeal, and the appellee enters his appearance on or before the 
second day of the term to which the appeal is taken, the cause shall 
be triable at that term, or continued to the succeeding term, at the 
option of the appellee. But in such case the circuit court has no 
authority to affirm the judgment at the first term without giving 
the appellant an opportunity to try the cause. It can only do so at 
the second term where the appellant fails to give the required notice 
at least ten days before the beginning of such term. R. S. §§ 3056, 
8057. Dooley v. The Mo. Pac. Ry. Co., 103. ; 


CONSTITUTION : JUSTICES OF PEACE: JURISDICTION: RAILROADS. The 
statute (R. 8., sec. 2835) giving to justices of the peace jurisdiction 
in actions against railroads for killing the animals therein named 
without regard to their value, is not a special law and is constitu- 
tional. Dent v. The St. L., I. M. & S. Ry. Go., 496. 


KANSAS CITY HOSPITAL COLLEGE OF MEDICINE. 


SEE CORPORATIONS, 3. 


LAND AND LAND TITLES. 


LAND : VENDEE: EQUITY OF REDEMPTION. One who goes into pos- 
session of land under an agreement with the owner to pay for the 
same within a specified time, and, at the expiration of the time 
limited, relinquishes possession without having paid anything under 
the agreement, has no equity of redemption and cannot compel 
specific performance of the agreement. Givens v. Cobb, 189. 


WILL, EXECUTION OF : POWER IN TRUSTEE. Where trustees under a 
will are empowered ‘‘to pay and discharge the several legacies * 
* * jn money or in real or personal property, or both, in such 
manner and at such valuations” as shall seem tothem “fair and 
just,” an entry upon the books of the firm of which one of the 
trustees is a member crediting the legatee with a sum in cash equal 
to the assumed value of certain lands is insufficient to pass title to 
the land to such legatee. Ames v, Scudder, 189. 


MORTGAGE: AGREEMENT: COVENANT RUNNING WITH LAND. An 
agreement by which a mortgagee agrees not to foreclose within a 
year, and the mortgageor agrees to convey the equity of redemp- 
tion to any one to whom the mortgagee may sell,the receipts of such 
sale to be equally divided between them, is not a covenant running 
with the land. Miller v. Noonan, 343. 
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4, LAND: EQUITABLE TITLE. Where one intended to and did locate 
certain government land and received a duplicate certificate of 
entry and went into possession, he will be held to have the equitable 
title, although in his original application the land was misdescribed. 
Sensenderfer v. Kemp, 581. 


5. EQUITY: LAND AND LAND TITLES. Where the legal title to land has 
passed from the United States to one but it ought to go to another, 
a court of equity will declare the holder of the legal title a trustee 
and compel a conveyance to the party having the paramount 
equity. Jb. 


6, LEGAL TITLE: KNOWLEDGE OF EQUITABLE TITLE. Where one has 
the equitable title to land and another obtains the legal title with 
knowledge of such equitable title, the former has the superior 
equity and the latter will be held to hold such legal title in trust for 
him, and under the statute of this state may be divested of such 
legal title without a conveyance. Ib. 


7. ACTUAL NOTICE: ADVERSE CLAIM. Notice of an adverse claim of 
title to land is actual when the purchaser either knows of its exis- 
tence, or is conscious of having the means of knowledge, although 
he may not use them. Jb. 


8, LAND TITLE: PAROL PARTITION: ESTOPPEL. While a parol partition 
followed up by possession in severalty will give to the parties re- 
spectively the equitable title to the land thus acquired, yet one 
cannot claim the benefit of such partition as against another who 
claims thereunder. when the former derives his title under attach- 
ing creditors who. in disregard of the parol partition, and in denial 
of its binding force and effect, attached and sold the undivided in- 
terest of one of the parties thereto, and under whom plaintiff 
claims in the whole tract; and this is specially true in this case 
where such creditors recognized plaintiff’s title by calling upon 
him through their trustee while he was in possession for them to 
pay taxes on one-half of the land, which plaintiff did. Nave v. 
Todd, 601. 


LARCENY. 
SEE CRIMINAL Law, 5, 6, 7. 
LAWS. 


1. LAW OF SISTER STATE : PRESUMPTION. In an equity proceeding in the 
courts of this state it will be presumed, in the absence of evidence to 
the contrary, that the equity doctrine of a sister state which has an 
equity system of jurisprudence, is the same as that of the forum. 
Johnston v. Gawtry, 339. 


SEE MARRIED WOMEN, 1. 
LICENSE. 


SrE CONTRACTS. 
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INDEX. 


LIENS. 


VENDOR'S LIEN, NATURE OF. A vendor’s lien is a relative rather than 
an absolute right. It is qualified by the condition, that it shall not 
operate against bona fide purchasers without notice, and that the 
vendor shall not sleep too long on his rights. Zoll v. Carnahan, 35. 


STATUTE OF LIMITATIONS: VENDOR’S LIEN. A vendor of land must 
enforce his lien within ten years after his cause of action accrues. 
Ib. 


MECHANIC’S LIEN: PLEADING. The petitionin an action to enforce 
a mechanic’s lien should state the date when the materials were 
furnished and the labor was done, and also of the filing of the lien. 
Bradish v. James, 313. 


DESCRIPTION OF LAND: EXCESS. The lien account is sufficient as to 
the description of the premises sought to be subjected to the lien, if 
it is so specific and definite as to enable one, familiar with the lo- 
cality, to identify them. The mere fact of the excess of one acre in 
the description will not avoid the lien. Jb. 


BANK CHECKS; A bank check drawn only for a part of the drawer’s 
fund does not operate either at law or in equity as an assignment of 
the deposit pro tanto, or confer any lien upon it. Affirming Dick- 
inson v. Coates, 79 Mo. 250; Doran v. Coates, 337. 


LIENS FOR MATERIALS FURNISHED BUILDING: STATUTE: NOTICE: 
AGENT. Where, in a proceeding by a material man to enforce a 
lien for material furnished a building, it appears that the ten days’ 
notice of the claim against the building required by Revised Stat- 
utes, section 3190, is served upon one as the agent of the owner, the 
burden is on the plaintiff to prove the existence of the agency. 
Anderson v. Volmer, 403. 


HUSBAND AND WIFE: MECHANIC’S LIEN: RECOVERY AGAINST HUSBAND. 
A mechanic's lien cannot be enforced for materials furnished and 
work done for the husband on the property of the wife and with 
which the latter had nothing todo. But arecovery may be had 
against the husband as the work was done for him and he was liable 
therefor. Meyer v. Broadwell, 571. 


SEE JUDGMENTS, 11. 
TAXES, 2. 
LIMITATIONS. 


STATUTE OF LIMITATIONS: VENDOR’S LIEN. A vendor of land must 
enforce his lien within ten years after his cause of action accrues. 
Zolli v. Carnahan, 35. 


: PLEADING. An acknowledgment in writing of the existence 
of a debt to save it from the bar of the statute of limitations, should 
be pleaded. Jb. 


VoL. 883—47 
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A vendor of land by removing from the state cannot stop 
the running of the statute of limitations in favur of his vendee. Jb, 





STATUTE OF LIMITATIONS. The statute of limitations will begin to 
run in such case against the heirs only from the time of the publi- 
cation by the administrator of the special notice required by statute 
to be given to the unknown heirs of an intestate. In the Matter of 
Bomino’s Estate, 433. 


ACCOUNT STATED : SETTLEMENT: LIMITATIONS. Where a settlement 
is had between parties in 1870 and a balance ascertained, and it is 
agreed that the account stated shall be binding on both parties, but 
that the party in whose favor the balance is found shall endeavor 
to collect accounts considered available and not included in the 
settlement, and sell lands belonging to them and apply the pro- 
ceeds tothe payment of such balance before the other shall be clio’ 
upon to pay it, and such business is not settled and the land, by 
reasonable effort, is not sold until 1879, the statute of limitations 
will not begin to run against such balance until the latter date. 
Alexander v. Clark, 481. 


TRESPASS : LIMITATIONS. An action for trespass on real estate must 
be commenced within five years after the cause of action has ac- 
crued. James v. City of Kansas, 567. 


: . Where the trespass is permanent in its character 
and the damage is complete on the occurrence of the original act of 
trespass the statute begins to run from that time. Jb. 





CONTINUING TRESPASS: PRESCRIPTION. Even in case of a continu- 
ing nuisance or trespass, where every such continuance is regarded 
as affording a new cause of action, the action must be brought be- 
fore the defendant has acquired a prescriptive right to commit the 
trespass or to maintain the nuisance by the lapse of such a period 
as bars plaintiff’s entry upon the land. Jb. 


MANDAMUS. 


MANDAMUS: CORONER’S FEES, ALLOWANCE OF. The action of a 
county court in passing upon the account of a coroner for costs and 
expenses incurred in holding an inquest over a dead body is judi- 
cial, from which an appeal may be taken, and mandamus will not 
lie to compel them to allow it. The State ex rel. Smith v. The 
County Court of Platte Co., 539. 


SEE STATE BOARD OF HEALTH, 2, 
MARRIED WOMEN. 


MARRIED WOMEN: SEPARATE ESTATE: FOREIGN CONTRACT: LEX 
FoRI. A married woman in this state is deemed a feme sole for the 
purpose of charging her separate estate with the payment of a 
debt, and in an action to enforce her foreign contract against her 
separate estate in this state the law of the forum governsas to her 
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power to make the contract and as to its validity. Johnston v. 
Gautry, 339. 


SEE HUSBAND AND WIFE, 
JUDGMENTS, 21. 
MECHANICS’ LIENS, 
SEE LIENS, 3, 4, 6, 7. 
MEMORANDUM. 
Sze STATUTE OF FRAvDS, 5, 6. 
MERGER. 


MORTGAGE: MERGER. A mortgage is not merged in the estate by 
the purchase of the property by the mortgagee at asale under a 
junior mortgage, against his intention to that effect. Hospes v. 
Almstedt, 473. 








: . In the absence of evidence to the contrary the 
mortgagee’s intention will be presumed to accord with his interests, 
1b. 


SEE ASSIGNMENT, 1. 
MORTGAGES AND DEEDS OF TRUST. 


DEED OF TRUST: TENDER. Where a deed of trust provides that in 
case of default for a specified period in the payment of interest on 
the debt, then the whole debt shall become bes and payable at the 
option of the creditor, and such default occurs, and the creditor 
exercises his option to require the whole debt to be paid, a tender 
thereafter of less than such whole debt will be insufficient. Det- 
weiler v. Breckenkamp, 45. 


DEED OF TRUST: AGREEMENT: LICENSE. An agreement between 
the holder of a first deed of trust and purchasers at a sale under a 
junior deed of trust that, in consideration of the latter paying the 
interest on the mortgage debt, the former will forbear enforcing his 
lien and will permit the purchasers to remove trees from a nursery 
on the mortgaged premises and also to replant trees therein, is a 
valid contract and binding on the parties. Chiles v. Wallace, 84. 


FORBEARANCE: REASONABLE TIME. The contract is not void because 
no definite period of time is contained in the contract limiting the 
period of forbearance. The law will imply a reasonable time, if 
not a total forbearance, according to the circumstances and subject 
matter of the contract. 


LICENSE : REVOCATION, WHEN NOT PERMITTED. A license cannot be 
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revoked by the licensor to the injury of the grantee and in face of a 
contract and assurance by the former to the contrary. Jb. 


MORTGAGE: AGREEMENT: COVENANT RUNNING WITH LAND. An 
agreement by which a mortgagee agrees not to foreclose within a 
year, and the mortgageor agrees to convey the equity of redemption 
to any one to whom the mortgagee may sell, the receipts of such 
sale to be equally divided between them, is not a covenant running 
with the land, Miller v. Noonan, 343. 


MORTGAGEE, SANITY OF: AGREEMENT. In an equitable proceeding, 
it may be immaterial that a mortgagee was not sane at the date of 
the execution of a mortgage executed in strict pursuance of a 
specific written agreement entered into by the mortgagee when 
sane. Bevin v. Powell, 365. 


MORTGAGE: MERGER. A meee is not merged in the estate by 
the purchase of the property by the mortgagee at a sale undera 
junior mortgage, against his intention to that effect. Hospes v. 
Almstedt, 473. 


In the absence of evidence to the contrary the 
mortgagee’ s intention will be presumed to accord with his interests. 
Ib. 





MUNICIPAL CORPORATIONS. 


MUNICIPAL CORPORATIONS : STREETS: DAMAGES. While a city may 
temporarily close a street against use for the purpose of permitting 
improvements by adjacent proprietors, yet it must so do it as to no- 
tify the public of its exclusion therefrom, or it will be liable to any 
person, who, in ignorance of such exclusion, sustains an injury in 
attempting to use the way. Stephens v. City of Macon, 345. 
‘ 

QUESTION OF FACT. Whether or not a street is so closed as to notify 
the public of its exclusion is, where the evidence is conflicting, a 
question for the jury. Jb. 


CITY : STREET EXCAVATION. The act of a person making an excava- 
tion in a street by permission of the city is the act of the city and 
no notice to the latter of such excavation is necessary to render it 
liable to a person sustaining injury therefrom. Jb. 


: MUNICIPAL CORPORATIONS : DAMAGE TO PROPERTY: GRADING 


STREETS. Section 21 of article 2 of the constitution of 1875, requires 
no legislation to give it effect, and, under it, a city cannot change 
the grade of a street to the damage of a lot abutting upon it with- 
out compensation to the owner. Householder v. City of Kansas, 
488. 


MURDER, 
SEE CRIMINAL LAW, 1. 


EVIDENCE, 12, 21. 
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NEGLIGENCE. 


WAREHOUSEMAN : DEGREE OF CARE: CONTRACT. A warehouseman 
is only answerable for loss occasioned by the want of ordinary care 
and skill, but he may restrict his liability by contract, except as to 
loss occurring through his fraud or want of good faith. Gashweiler 
v. Wabash, St. Louis and Pacific Railway Company, 112. 


MARRIED WOMAN, TORT OF; LIABILITY : SEPARATE ESTATE. A mar- 
ried woman who manages realty, the legal title to which is in a 
trustee for her sole and separate use, in such negligent manner 
that another receives a personal injury thereby, is guilty of a tort 
and is liable in damages therefor. Merrill v. City of St. Louis, 244. 


INSTRUCTIONS : NEGLIGENCE. In an action for an injury to a land 
owner from overflow of water from a stream caused by the negli- 
gent construction of a bridge, the instructions should confine the 
jury to the specific facts of negligence charged in the petition. 
Abbott v. The K. C., St. J. & C. B. Ry. Co., 271. 


CONTRIBUTORY NEGLIGENCE. Contributory negligence is a matter 
of defence. Stephens v. City of Macon, 345. 


RAILROAD: NEGLIGENCE: CHILDREN. Where the engineer of a rail- 
way train, running through the country, observes children on or 
near the track, it becomes his duty to use the same care and pre- 
caution as when running through a city. In such case he cannot 
act upon the presumption the track is clear, without being respon- 
sible for the consequences. Donahoe v. The W., St. L. & Pac. 
Ry., 543. 


———.: ENGINEER : WARNING OF DANGER: CHILD. A railroad is lia- 
ble, where its engineer who has received warning which gave notice 
of danger ahead and demanded the checking or stopping of the 
train, disregards such warnings and runs over and kills a child on 
the track, when by regarding the warnings he could have checked 
the train and averted the accident. And this is the case, although 
the —— of the child were negligent in permitting it to be on the 
track. . 


NEGLIGENCE : DANGER: RESCUE. The negligence of a person caus- 
ing danger as to the person in danger is imputable to the former 
with respect to one who attempts a rescue, and if the former is not 
uilty of negligence as to such person in danger, then he is only 
iable for negligence occurring with regard to the rescuer after the 
attempt to rescue began. Donahoe v. The W., St. L. & P. Ry. 
Co., 560. 


CHILD, RESCUE FROM DANGER BY PARENT. Where a mother is in- 
jured while attempting to rescue her infant child from the danger 
of an approaching railroad train, the railroad is liable if it was 
guilty of negligence with respect to the child before the mother 
attempted the rescue, or with respect to the mother or child, after 
the attempt to save the child began, and this is the case, although 
the parents of the child may have been guilty of contributory neg- 
ligence in permitting it to go on the track. 1b. 
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9. NEGLIGENCE: COMMON CARRIER. A common carrier may limit his 
common law liability by special contract, but cannot exempt him- 
self from the consequences of his own negligence. Ball v. The W., 
St. L. & P. Ry. Co., 574. 


10. COMMON CARRIER; DELAY IN TRANSPORTATION. Plaintiff brought 
suit against defendant, a common carrier, for damages arising from 
its delay in the transportation of hogs, whereby the latter died 
from heat. The evidence showed that the delay occurred, that it 
was apparently unnecessary, that the weather was excessively 
warm, that the attention of the train men was more than once 
called to the suffering condition of the hogs, and the defendant 
failed at the trial to account for the delay. Held that the Supreme 
Court could not say there was no evidence of negligencé on defend- 
ant’s part and that the finding for plaintiff thereon should be 
affirmed. Jb. 


11. THE JUDGMENT in this case held not erroneous because of any error 
as to measure of plaintiff’s damages. 


RAILROADS : NEGLIGENCE: EVIDENCE. In an action against a rail- 
road company for the negligent killing of a passenger on its train, 
the remarks of the brakeman while assisting her to alight from the 
train to ‘‘Come on, hurry up,” are admissible in evidence as part of 
the res geste, and as tending to rebut the defence of contributory 
negligence set up in the answer. Waller v. The Hannibal & St. 
Joseph R. R. Co., 608. 


12 


13. PRACTICE : NEGLIGENCE: WHEN QUESTION FOR JURY. Whether the 
attempt of a passenger to step from the cars when the train is in 
motion is, under the circumstances of a particular case, such neg- 
ligence as will relieve the railroad company from liability for injury 
occasioned thereby is a question of fact for the jury. IO. 


SEE RaILRoaps, 11, 12. 
RUNNING STREAMS, 2, 8 
SURFACE WATER, 1. 

NEW TRIAL. 


1. NEW TRIAL: NEWLY DISCOVERED EVIDENCE. The Supreme Court 
will not interfere with the ruling of the trial court in refusing a new 
trial, because of newly discovered evidence, except in a case free 
from any doubt as to the impropriety of its action, or unless such 
evidence would probably have changed the result. Stephens v. City 
of Macon, 345. 


NON-SUIT, 


1. PRACTICE: VOLUNTARY NON-SUIT. A party is not forced to a non- 
suit by an instruction merely affecting the measure of his damages. 
So long as the rulings of the court leave him a substantial cause of 
action, his withdrawal from the court is his own act, and deprives 
him of the right of appeal. Chiles v. Wallace, 84. 
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NON-SUIT: PRACTICE IN SUPREME COURT. It is only where the action 
of the trial court is such as to preclude the plaintiff from a recovery 
that it is proper for him to take a voluntary non-suit,and in no 
other case will the Supreme Court interfere with the action of the 
court below. The State ex rel. The Meramec Iron Company v. 
Gaddy, 138. 


NOTICE. 


PARTNERSHIP : ADMINISTRATOR: FINAL SETTLEMENT: NOTICE. The 
administrator of a partnership estate, like other administrators, is 
required to publish notice of final settlement. The State ex rel. 
Christy v. Donegan, 374. 


FINAL SETTLEMENT: WANT OF NOTICE. A final settlement of a 
partnership estate, made without notice, has not the effect of a 
judgment, and is, like an annual settlement, open to review. Ib. 


PRINCIPAL AND AGENT: NOTICE. Notice to an agent before the 
agency is begun, or after it has terminated, will not ordinarily 
affect the principal. Anderson v. Volmer, 403. 


LEGAL TITLE: KNOWLEDGE OF EQUITABLE TITLE. Where one has 
the equitable title to land and another obtains the legal title with 
hnowledes of such equitable title, the former has the superior 
equity and the latter will be held to hold such legal title in trust 
for him, and under the statute of this state may be divested of 
such legal title without a conveyance. Sensenderfer v. Kemp, 581. 


CONSTRUCTIVE NOTICE : DEEDS. One is not charged with constructive 
notice of deeds of record when he does not claim by or through 
them. Ib. 


ACTUAL NOTICE: ADVERSE CLAIM. Notice of an adverse claim of 
title to land is actual when the purchaser either knows of its exis- 
tence, or is conscious of having the means of knowledge, although 
he may not use them. Ib. 


SEE LIEN, 6. 
NUISANCE. 

SEE RUNNING STREAMS, 
OBSCENE LITERATURE, 
SEE PLEADING, CRIMINAL, 3. 
OFFICES AND OFFICERS. 


ATTACHMENT : OFFICER MAKING LEVY. A sheriff or constable having 
in his hands for service a writ of attachment must determine at his 
peril whether the personal property seized, or about to be seized, is 
that of the defendant in the writ. The State ex rel. O'Bryan v. 
Koontz, 323. 
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: : BOND OF INDEMNITY. The officer cannot on notice of 
claim of a third party to the property, demand of the plaintiff a 
bond of indemnity and in default of the plaintiff to furnish such 
bond refuse to execute the process, or having seized the property 
release it to the claimant. Jb. 


CONSTABLE : BOND: ATTACHMENT LEVY. Where a constable improp- 
erly releases an attachment levy because, the property being claimed 
by a third person, the plaintiff refused to furnish an indemnifying 
bond, and it appears that the defendant has no other property sub- 
ject to levy, an action can be maintained on the official bond of the 
constable by the plaintiff without the latter’s suing out an execu- 
tion on his judgment. Jb. 


OFFICER : RETURN OF PROCESS: EVIDENCE. The return by an officer 
of the fact and mode of service of process when appearing in due 
form of law is conclusive upon parties to the record in all proceed- 
ings, except an action against the officer for a false return. Heath 
v. The M., K. & T. Ry. Co., 617. 





: : Where the facts constituting lawful service 
in the return of service of process by an officer, do not appear with 
all reasonable certainty the return is not conclusive but only prima 
facie evidence and may be impeached by competent proof. Jb. 


PARTIES. 


EJECTMENT : PARTIES: TENANT BY CURTESY. A tenant by curtesy of 
an undivided half interest in land is a proper party plaintiff in an 
action of ejectment to recover possession thereof. Moore v. Ivers, 


PRACTICE : PARTIES: HUSBAND AND WIFE: DISCRETION OF COURT. In 
an action for damages by a married woman for personal injuries 
the husband is a necessary party, and where the action is begun by 
the wife alone the trial court may, in its discretion, allow the hus- 
band to be joined with her during the trial. Merrill v. City of St. 
Louis, 244. 


THE JUDGMENT not reversed under the circumstances of this case be- 
cause of defect of parties. Sensenderfer v. Kemp, 581. 


PARTITION. 
SEE LAND AND LAND TITLES, 8. 
PARTNERSHIP. 


PARTNERSHIP: EVIDENCE. In an action to charge defendants as the 
partners of one S. who was not a party to the suit, statements of 
the latter made in the absence of defendants as to the existence of 
the partnership are not admissible in evidence to prove the same. 
Rimel v. Hayes, 200. 





. Even had §. been a party to the action, such state- 
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ments of his as to the existence of the partnership made in the 
absence of a co-defendant, would not have been admissible as 
against such co-defendant. Jb. 


PARTNERS, AUTHORITY OF. Partners, in the absence of their assent 
or subsequent ratification, cannot be bound by the acts of a co-part- 
ner done outside of the partnership business. Ib. 


PARTNERS: HOLDING OUT TO PUBLIC AS SUCH. To render a person 
liable as a partner of another, it is not necessary that there be a 
partnership tnter sese. It is sufficient to bind him, that he so acted 
and conducted himself towards the public as to induce a reasonable 
person to deal with him in the honest belief that such partnership 
existed. Ib. 





: EVIDENCE. Where plaintiff so seeks to charge one as a part- 
ner of another on the ground that he held himself out to the public 
as such partner, only such acts and declarations of the former as 
came to the knowledge of plaintiff before he dealt with him are 
admissible in evidence. Jb. 


PARTNERSHIP: ADMINISTRATOR: FINAL SETTLEMENT: NOTICE. The 
administrator of a partnership estate, like other administrators, is 
required to publish notice of final settlement. The State ex rel. 
Christy v. Donegan, 374. 


FINAL SETTLEMENT: WANT OF NOTICE. A final settlement of a part- 
nership estate, made without notice, has not the effect of a judg- 
ment, and is, like an annual settlement, open to review. Ib. 


ORDER OF DISTRIBUTION: SURETIES. A judgment and order of 
distribution made on such a settlement is conclusive upon the 
administrator’s sureties as to the amount due by the administrator. 


: . A judgment rendered in the circuit court against 
the sureties, upon an order of distribution made upon such a settle- 
ment, cannot be collaterally attacked. Jb. 





PARTNERSHIP ADMINISTRATOR: GROCERIES FURNISHED WIDOW OF 
DECEASED. A partnership administrator is not entitled to an allow- 
ance against the estate of his deceased partner for groceries fur- 
nished the latter’s widow and administratrix. Jb. 


SURVIVING PARTNER : NO COMPENSATION FOR SERVICES. A surviving 
partner is not entitled to compensation for his services in adminis- 
tering upon the partnership estate. Gregory v. Menefee, 413. 








: : NOT CHARGEABLE WITH INTEREST, WHEN. A surviving 


; partner should not be charged with interest on the assets of the 


partnership in his hands while winding up the business of the firm, 
where it does not appear that there was unnecessary delay in closing 
up the estate, nor that the money of the partnership was used by the 
surviving partner in his business nor that he made profit out of it. 
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PLEADING, 


PRACTICE: PLEADING: FRAUD. Allegations in an answer charging 
that certain acts of plaintiffs were in fraud of their creditors are 
properly stricken out when the answer contains no averment that 
the defendant is one of such creditors. Moore v. Ivers, 29. 





: PLEADING. An acknowledgment in writing of the existence 
of a debt to save it from the bar of the statute of limitations, should 
be pleaded. Zoll v. Carnahan, 35. 


: PLEADING. Under a general denial it is unnecessary to 
plead the statute of frauds in order to receive its benefits. Allen v. 
Richard, 55. 





PLEADING: PASSENGER ROOMS AT RAILWAY CROSSINGS: STATUTE. 
In an action before a justice of the peace against a railroad, 
founded on R. S., sec. 797, as amended bythe act of the General 
Assembly, approved March 25, 1881, for the failure to erect passen- 
ger waiting rooms at railroad crossings, the statement is fatally 
defective which omits to aver that the intersecting railroads were 
both carriers of passengers. The State, etc., v. The W., St. L. & 
P. Ry. Co., 144. 


STATUTE OF FRAUDS: PLEADING. In a suit for the specific perform- 
ance of a sale of land, if the defendant denies the contract, it is not 
necessary for him to plead specifically the statute of frauds. In 
such case the defence of the statute is sufficiently raised by a gen- 
eral denial. Springer v. Kleinsorge, 152. 


RAILROADS: KILLING STOCK: STATEMENT. A statement under R. &., 
§ 809, for double damages for killing plaintiff’s cow, which alleges 
that she strayed upon the track at a point ‘‘one mile eastwardly 
from Harlem depot, where the road passes through and along unin- 
closed lands, where there were no fences on the sides of the road as 
required by law, and where said defendant has not erected or main- 
tained lawful fences on the sides of said railroad,” and was there 
killed, reasonably excludes the inference that she came on the track 
at a public crossing or in an incorporated town or city, and suffi- 
ciently alleges that she was killed by reason of the failure to fence. 
Jantzen v. The Wabash, St. Louis & Pacific Railway Co., 171. 


NOTE, ACTION ON: PLEADING. In an action on a note against the 
maker and endorsers, an allegation that on the day it became due 
the note was duly presented to the maker and that payment was 
refused is a sufficient averment of a demand and a refusal. Rude 
v. Harvey, 188. 


PLEADING: AMENDMENT. The judgment in this case reversed 
because the lower court improperly refused permission to plaintiff 
to filean amended petition. Weber v. The City of Hannibal, 262. 


MECHANIC'S LIEN: PLEADING. The petition in an action to enforce 
a mechanic’s lien should state the date when the materials were 
furnished and the labor was done, and also of the filing of the lien, 
Bradish v. James, 313. 
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PLEADING: SEVERAL COUNTS. When a pleader includes in his state- 
ment or petition several distinct causes of action, it is unnecessary 
for him to repeat allegations which are applicable to them all. It is 
sufficient that such allegations refer to and are applicable to each 
count which might be defective without them. Bricker v. The 
Missouri Pacific Ry. Co., 391. 


SEVERAL COUNTS: GENERAL VERDICT, WHEN IMPROPER. A general 
verdict for the plaintiff in such case is improper and this rule 
applies to cases tried in the circuit court on appeals from justices of 
the peace as well as to those originating in the circuit court. Jb. 





: KILLING STOCK: PLEADING: STATUTE. A statement in an 
action before a justice of the peace against a railroad for single 
damages for killing stock, based upon R. S., sec. 2124, should allege 
that the defendant might have enclosed with a lawful fence that 
portion of the road on which the accident occurred. Russell v. 
The Hannibal & St. Joseph R. R. Co., 507. 


PLEADING: STATUTE: EXCEPTION. Where an exception to the right 
of the plaintiff to recover is contained in the same section of the 
statute which gives the right of action, the petition must be so 
framed as to show that the defendant is not within the exception, 


PLEADING : SEVERAL COUNTS: AIDER. Unless a count in a petition 
expressly refers to another count therein, an omission in the former 
to aver a constitutive fact cannot be aided by such other count. Jb. 


PLEADING: CONTRACT. Where a special written agreement is re- 
lied on as a defence it should be pleaded with the breaches thereof 
so that an intelligent issue may be raised. Meyer v. Broadwell, 571. 





: : PLEADING. Where several cattle are killed by a 
railroad engine at one and the same time, all damages resulti 
therefrom belong to one cause of action and the petition houll 
contain but one count. Binicker v. Hannibal & St. J. R. R. Co., 660. 


PLEADING, CRIMINAL. 


PLEADING, CRIMINAL: INDICTMENT: MOTION TO QUASH. Failure to 
endorse upon an indictment the names of the witnesses upon whose 
evidence the grand jury found the same is a good ground for a mo- 
tion to quash. R.S., sec. 1802. The State v. Roy, 268. 


PLEADING, CRIMINAL: INFORMATION, VERIFICATION OF. Where an 
information is verified by the oath of a private citizen it must be by 
one having knowledge of the matters charged therein, and whoisa 
competent witness to testify against the accused. Only tue prose- 
cuting attorney can make the verification upon information and 
belief. R.8S., secs. 1762, 1763. The State v. Hayward, 299. 





: OBSCENE LITERATURE: INFORMATION: INDICTMENT. In a 

rosecution under Revised Statutes, 1879, § 1542, relative to obscene 
eecatene, the information or indictment must set out the obscene 
matter. It is not sufficient that it follow the language of the stat- 
ute. Ib. 
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PLEADING, CRIMINAL: INDICTMENT: CAPTION. The caption of an in- 
dictment forms no part of it and the name of the state need not 
appear either in the margin or any other part of the indictment. 
Where it appears on the face of the recérd in the trial court and in 
the transcript of the record in the Supreme Court that the indict- 
ment is sufficient in form and substance, and that it was properly 
preferred by a lawful grand jury to a court having jurisdiction of 
the subject, it will be held sufficient although the commencement 
be wholly omitted. The State v. Blakely, 359. 


CRIMINAL LAW : SELLING LIQUOR ON SUNDAY: INDICTMENT. An in- 
dictment under R. S., sec. 5456, charging that defendant at St. 
Francois county, state of Missouri, on the 3d day of “9 1881, said 
day being the first day of the week commonly called Sunday, he 
the said defendant being then and there a dramshop keeper did un- 
lawfully sell intoxicating liquor against the peace and dignity of 
the state, is sufficient. Jhe State v. Braun, 480. 


POLICE POWER. 
SEE CONSTITUTIONAL LAW, 1. 
PRACTICE, CIVIL. 


SPECIAL TAX BILLS: JUDGMENT ON APPEAL BOND. One who obtains 
a special judgment on a special tax bill before a justice of the peace, 
and which on appeal to the circuit court is affirmed, must seek to 
enforce the same by execution against the property before resorting 
to an action on the appeal bond. Hunt v. Hopkins, 13. 


PRACTICE ; INSTRUCTIONS. It is not error to refuse an instruction 
which is embraced in others given. The Merchants’ Insurance 
Company of St. Joseph v. Hauck, 21. 





: An instruction which is defective by reason of 
ignoring an issue in the case is cured by one properly embracing 
it. Ib 


PRACTICE: PLEADING: FRAUD. Allegations in an answer charging 
that certain acts of plaintiffs were in fraud of their creditors are 
properly stricken out when the answer contains no averment that 
the defendant is one of such creditors. Moore v. Ivers, 29. 


JUSTICE’S COURT: ATTACHMENT: DEATH OF DEFENDANT: PRACTICE. 
Where in an action of attachment before a justice of the peace the 
defendant dies pending suit, the justice should proceed in the cause 
to final judgment, after first bringing in the representative of the 
deceased. R. 8., sec. 440. It is error in such case for the justice to 
certify the cause to the probate court. Abernathy v. Moore, 65. 


PRACTICE : INSTRUCTIONS. It is not proper to blend the question of 
the sufficiency of the answer with.an instruction on the facts of 
the case. Chiles v. Wallace, 84. 


PRACTICE: VOLUNTARY NON-SUIT. A party is not forced toa non- 
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suit by an instruction merely affecting the measure of his damages. 
So long as the rulings of the court leave him a substantial cause of 
action, his withdrawal from the court is his own act and deprives 
him of the right of appeal. Jb. 


CONTRACT ; DEFENCE. While it is true where a party pleads as a de- 
fence to an action a written contract alone, he will not be permitted 
at the trial to graft an oral one on it, yet this rule does not appl 
where the contract was partly written and partly oral and as suc 
formed one entire contract and was so pleaded. Ray v. Bowles, 166. 


PRACTICE : PROVIDENCE OF JURY: DUTY OF COURT TO DIRECT A VER- 
pict. Where there are facts established from which the jury may 
reasonably draw legitimate inferences tending to sustain an issue, 
the court should not interfere. But, where the evidence is such 
that it would be the plain duty of the trial judge to set aside the 
verdict as unsupported by the evidence, it is his duty and preroga- 
tive to interfere before submission, and direct a verdict for defend- 
ant. Jackson v. Hardin, 175. 


PLEADING: PRACTICE: EVIDENCE. In an action contesting the 
validity of a will, where several of the devisees are made defend- 
ants, it is a general rule that the admissions or statements of one of 
the defendants as to undue influence may be given in evidende 
against all. But where the petition only charges undue influence 
as to a part of the defendants, the proof will be restricted to its 
averme its. Jb. 


PRACTICE: EVIDENCE. Where the trial court ‘refuses to allow a 
witness to testify, the party introducing him should state what he 
desired to prove by the witness, otherwise it cannot be known 
whether the evidence sought to be introduced is material and 
competent, and the Supreme Court will not review the action of 
the lower court. 


WILL: JUDGMENT: PRACTICE. Upon an issue of devisavit vel non, 
the trial court should enter a decree establishing or rejecting the 
will; a decree of dismissal is erroneous and the Supreme Court, 
under the provisions of Revised Statutes, section 3776, will enter 
the proper judgment. Jb. 


EQUITY: PRACTICE. A court of equity in adjusting property rights 
must treat the titles as it finds them, whether properly set forth in 
the pleadings or not. Ames v. Scudder, 189. 


PRACTICE: PARTIES: HUSBAND AND WIFE: DISCRETION OF COURT. 
In an action for damages by a married woman for personal injuries, 
the husband is a necessary party, and where the action is begun by 
the wife alone the trial court may, in its discretion, allow the hus- 
band to be joined with her during the trial. Merrill v. City of St. 
Louis, 244. 


JOINDER OF PARTIES DURING TRIAL: RE-SWEARING JURY: 
WAIVER. Where the husband is joined as a nominal party plaintiff 
after the beginning of the trial, in a case where the judgment would 
enure to the separate use of the wife, and the proof of the fact of 
coverture is elicited by the defendant, failure to re-swear the jury 
after joining the husband is not reversible error, where defendant 
does not ask it and proceeds to trial without objection. Jb. 








750 INDEX. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


QUESTION OF FACT. Whether or not a street is so closed as to notify 
the public of its exclusion is, where the evidence is conflicting, a 
question for the jury. Stephens v. City of Macon, 345. 


QUESTION FOR JURY: SALE. Whether or not a sale of personal 
roperty was a conditional one, where the evidence as to such fact 
is conflicting, is a question for the jury. Richey v. Burnes, 362. 


GENERAL RELIEF, PRAYER FOR: WHAT MAY BE GRANTED. Any re- 
lief appropriate to the facts alleged and proved may be granted 
under a prayer for general relief, whether asked for in an answer 
setting up affirmative matter, or in the petition. Bevin v. Powell, 
365. 


EQUITY: FINDING OF JURY. The findings of a jury, upon special 
issues submitted to it in chancery, are not conclusive upon the 
chancellor nor upon the appellate court. Jb. 


REFEREE, REPORT OF : SPECIAL VERDICT: JUDGMENT ON. The report 
of a referee in applying payments and stating an account must be 
treated as a special verdict for the bp eer of rendering a judgment 
upon it. The State ex rel. Howard County v. Burckhartt, 430. 


: : EVIDENCE: DEMURRER. Where it appears from the 
evidence that the gate through which it was alleged plaintiff’s mare 
passed onto the railroad track, where she was killed, was made for 
plaintiff’s convenience, and that it was not discovered to be out of 
repair until a week after the accident, and was not noticed to be 
defective on the morning thereafter by plaintiff’s son, who passed 
through it, and that, further, there was a failure of proof tending 
to show that the gate was open by reason of defective fastenings, 
when the mare passed through it, plaintiff cannot recover, and a 
demurrer to the evidence should be sustained. Laney v. The K. 
C., St. J. & C. B. R. R. Co., 466. 








PRACTICE: APPEAL, AFFIDAVIT AND BOND FOR, WHEN FILED. The 
affidavit and bond for appeal must be filed during the term, and 
when filed in vacation the cause will be stricken from the docket 
of the Supreme Court. Brown v. The St. L., K. C. & N. Ry. Co., 
478, 


PRACTICE : STATUTE: REMEDY. Wherever a'statute or the organic 
law creates a right, but is silent as to the remedy, the party enti- 
tled to the right may resort to any common law action which will 
afford him adequate and appropriate means of redress. House- 
holder v. City of Kansas, 488. 


JUDGMENT IN EXCESS OF AMOUNT CLAIMED : PRACTICE. The measure 
of plaintiff’s recovery is governed by the amount claimed and 
where the judgment is in excess of that amount it will be reversed. 
Horton v. The St. L., I. M. & S. Ry. Co., 541. 


. APPEAL: JUDGMENT: DEFAULT. An appeal taken from a judgment 


by default in a justice’s court without moving to set the 
aside may be dismissed on motion in the circuit court. 0. 
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34. 
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PRACTICE: PUBLICATION: JURISDICTION: WAIVER. Where defen- 
dants are notified by publication of the commencement of suit, 
appear, file an answer and procure a continuance, they cannot, at a 
subsequent term, by amended answer, make the defence that they 
were residents of the state at the commencement of the suit and 
not being served with personal process the court acquired no juris- 
diction over them. The irregularity of process, if any, was waived 
by their appearance and pleadings. Meyer v. Broadwell, 571. 


. PRACTICE: CONTRACT: ACCEPTANCE. Where the evidence is con- 


flicting as to whether a written proposal was accepted and work 
done under it, it is a question of fact to be determined by the triers 
thereof, and cannot be disposed of by demurrer. Ib. 


JUDGMENT, ENTRY OF FINAL ATWRONG TERM: IRREGULARITY. An 
entry of final judgment at the same term with a default, when the 
statute provides that the former shall be entered at the next term 
after the default, is an irregularity, and may be corrected on mo- 
tion at a subsequent term, without notice to the defendant. Nave 
v. Todd, 606. 


. PRACTICE : NEGLIGENCE : WHEN QUESTION FOR JURY. Whether the 


attempt of a passenger to step from the cars when the train is in 
motion is, under the circumstances of a particular case, such negli- 
gence as will relieve the railroad company from liability for injury 
occasioned thereby is a question of fact forthe jury. Waller v. 
The Hannibal & St. Joseph R. R. Co., 608. 


. CORPORATION, EXISTENCE OF: LIABILITY: RECEIVERSHIP. The exist- 


ence of a corporation is not destroyed or suspended by reason of its 
property and franchises being held in custody by a court of equity, 
and it may be sued upon all causes of action for which it may be 
or become liable in personam, and no license from such court is a 
condition precedent to the bringing of such actions. Heath v. The 
M., K. & T. Ry. Co., 617. 


JUDGMENT AGAINST ONE OF SEVERAL DEFENDANTS. Judgment may 
be given for or against one of several defendants, and in a suit 
upon a note void as to one maker but valid as to the other, judg- 
ment should be for him as to whom it is void and against him as to 
whom it is valid. McCoy v. Green, 626. 


PRACTICE IN EQUITY CAUSES: TRIAL BY JURY. In chancery causes 
the right of trial by jury does not exist, although the chancellor 
may, in his discretion, submit certain issues to a jury, but he will 
not be bound by their finding, and may accept or reject it, as he 
deems best. Snell v. Harrison, 651. 


PRACTICE: Costs. Where plaintiff fails to include a cause of action 
in another suit brought and prosecuted to judgment before the 
same justice, where the causes of action may be joined under the 
statute, he should not be allowed to recover under the statute costs 
in =. one case (R. S., § 2036). Maberry v. Missouri Pacific Ry. 
Co., 664. 


WEIGHT OF EVIDENCE: PROVINCE OF JURY. It is the province of the 








752 INDEX. 


jury to attach such credit to the testimony of witnesses as they 
rie think it entitled to. Rosecrans v. The W., St. L. & P. Ry. 
‘o., 678. 


35. WILL: ERASURE: DEMURRER TO EVIDENCE. Where, in a proceeding 
to contest the validity of a will on the ground of its alteration by 
an erasure, the evidence is conflicting on the issues whether the 
will as executed contained the erasure, or whether it was thereafter 
made by defendant, a legatee, a demurrer to the evidence offered 
by the proponent to establish the will should not be sustained. 
Smith v. Hutchinson, 683. 


86. QUESTION OF FACT: JURY. Where a question of fact is in issue and 
there is —_— tending to prove it, it should be submitted to the 
jury. , 


PRACTICE IN REFERENCE CASES, WAIVER. See Gamble v. Gibson, 290. 
SEE PRACTICE IN SUPREME CoURT, 3. 
RAILROADS, 33. 
PRACTICE, CRIMINAL. 


PRACTICE, CRIMINAL : INSTRUCTIONS, JURY TAKING TO THEIR ROOM. It 
is error to refuse to allow the jury in a criminal cause to take the 
instructions of the court with them upon retiring to consider of 
their verdict. Overruling State v. Phelps, 74 Mo. 128; and State v. 
Butterfield, 75 Mo. 297; The State vy. Thompson, 257. 


PLEADING, CRIMINAL: INDICTMENT: MOTION TO QUASH. Failure to 
indorse upon an indictment the names of the witnesses upon whose 
evidence the grand jury found the same is a good ground for a mo- 
tion to quash. R.S., sec. 1802. The State v. Roy, 268. 


PRACTICE IN SUPREME COURT: MOTION TO QUASH: BILL OF EXCEP- 
TIONS. A motion to quash an indictment must be preserved in the 
bill of exceptions or the action of the trial court upon it will not be 
reviewed by the Supreme Court. The State v. Thruston, 271. 


PRACTICE : VENUF, CHANGE OF: DISCRETION OF TRIALCOURT. Where 
on an application for a change of venue because of the prejudice of 
the inhabitants of the county, the trial court hears the testimony of 
witnesses both for the state and the defendant, the Supreme Court 
will not interfere with its discretion in overruling the application, 
unless it appears that such discretion has been palpably abused. 
The State v. Brownfield, 448. 





: : DISQUALIFICATION OF JUDGE. Since the act of 1877 
(Laws, 1877, p. 357, amended by R.S., § 1878) no change of venue 
from one circuit to another, on account of the disqualification of 
the judge, is authorized. Ib. 


6. PRACTICE: ELECTION OF SPECIAL JUDGE. Where the defendant files 
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his petition, verified by his oath and supported by the affidavits of 
two reputable persons, setting forth some of the causes of disquali- 
fication of the judge enumerated in Revised Statutes, § 1877, it is 
the duty of the judge to order the election of a special judge to try 
the cause. This can only be done where the petition is supported 
by the affidavits of two or more reputable persons. Ib. 


PRACTICE IN SUPREME COURT: QUALIFICATIONS OF JUROR: EXCEP- 
TIONS. The action of the trial court in overruling defendant’s ob- 
jections to the qualifications of jurors on their voir dire examination 
cannot be reviewed in the Supreme Court where the record fails to 
show that he saved his exceptions to the rulings at the time. Jb. 


CRIMINAL PRACTICE: CONTINUANCE. The action of the trial court, 
in overruling an application for a continuance, will not be reviewed 
in the Supreme Court, where it is not assigned as error in the motion 
for a new trial. The State v. Mann, 589. 


: CHANGE OF VENUE. The objection that the trial court trans- 
ferred the cause on application by defendant for a change of venue 
to a county alleged in the application to be so prejudiced against 
him as to prevent him from having a proper trial there, comes too 
late for the first time in the appellate court. Jb. 


: GRAND JURY: WAIVER. The objection that the record does 
not show that the grand jury as a body returned the indictment 
into court, if otherwise well taken, comes too late after verdict. 
Ib. 


. JURORS, EXAMINATION ON VOIR DIRE : PEREMPTORY CHALLENGES. The 
trial court committed error in refusing to permit defendant to in- 
quire of the jurors on their voir dire if any of them belonged to an 
association having for its object the prosecution of crime or aid to 
courts and officers in enforcing the criminal laws. The inquiry 
should have been permitied in order to enable the accused to exer- 
cise judiciously his right of peremptory challenge. Jb. 


Jurors however on such examination on their voir dire are 
not bound to answer impertinent or irrelevant questions, or those to 
which an answer may tend to their disgrace, infamy or self-accu- 
sation of crime. Jb. 


. CRIMINAL PRACTICE: APPEALS AND WRITS OF ERROR BY STATE, WHEN 
LIE. Appeals by or writs of error in behalf of the state do not lie 
in criminal cases, except, as provided by statute, where the indict- 
ment is quashed or adjudged insufficient on demurrer or where the 
judgment thereon is arrested. State v. Heisserer, 692. 


PRACTICE IN SUPREME COURT. 


NON-SUIT: PRACTICE IN SUPEME COURT. It is only where the action 
of the trial court is such as to preclude the plaintiff from a recovery 
that it is proper for him to take a voluntary non-suit, and in no 
other case rill the Supreme Court interfere with the action of the 
court below. The State ex rel. The Meramec Iron Company v. 
Gaddy, 138. 


VoL. 83—48 
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PRACTICE IN SUPREME COURT: WEIGHING EVIDENCE. In an action at 
law, although the case is tried by the court sitting asa jury, the 
Supreme Court will not weigh the evidence and determine whether 
or not the finding of the trial court was correct. Miller v. Breneke, 
163. 





: DECLARATIONS OF LAW. Where a party in such case desires 
the ruling of the lower court on the law to be reviewed, he should 
ask for declarations of law. Ib. 


PRACTICE: EVIDENCE. Where the trial court refuses to allow a wit- 
ness to testify, the party introducing him should state what he 
desired to prove by the witness, otherwise it cannot be known 
whether the evidence sought to be introduced is material and 
competent, and the Supreme Court will not review the action of 
the lower court. Jackson v. Hardin, 175. 


WILL: JUDGMENT: PRACTICE. Upon an issue of devisavit vel non, 
the trial court should enter a decree establishing or rejecting the 
will; a decree of dismissal is erroneous and the Supreme Court, 
under the provisions of R. 8S., sec. 3776, will enter the proper 
judgment. Jb. 


PRACTICE: INSTRUCTIONS: EXCEPTIONS. Where a case at law is tried 
before the court sitting as a jury, and no instructions are asked or 
given and no exceptions saved, there is no error reviewable in the 
Supreme Court and the judgment of the circuit court should be 
affirmed, unless, perhaps, there should be no evidence at all to sup- 
port the verdict. Smith v. Dunklin County, 195. 


: EVIDENCE: EXCEPTIONS. To enable the appellant to avail 
himself of the errors of the trial court in admitting or rejecting 
evidence, the bill of exceptions must show that he excepted to the 
action of the court in admitting or rejecting the evidence at the 
time. Ib. 





: AMENDMENT: WAIVER. Where the record shows that the 
court, by an order, granted permission to amend the petition by 
making the husband a party plaintiff, and the formal amendment 
is not made, but the defendant proceeds to trial without objection, 
the Supreme Court will treat the case as if the amendment had been 
made. Merrill v. City of St. Louis, 244. 





PRACTICE IN SUPREME COURT: MOTION TO QUASH: BILL OF EXCEP- 
TIONS. A motion to quash an indictment must be preserved in the 
bill of exceptions or the action of the trial court upon it will not be 
reviewed by the Supreme Court. The State v. Thruston, 271. 


PRACTICE IN SUPREME COURT: JUDGMENT, CORRECTION OF. The 
Supreme Court cannot, in an original application to it in a case like 
this one, correct a judgment of the circuit court: nor can it upon 
such application, direct the circuit court to doso. Gamble v. Gib- 
son, 290. 


: Instructions. The Supreme Court will not reverse a judg- 
ment because an instruction assumes a fact which both parties 
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sought to establish on the trial. The State ex rel. O'Bryan v. 
Koontz, 323. 


NEW TRIAL: NEWLY DISCOVERED EVIDENCE. The Supreme Court 
will not interfere with the ruling of the trial court in refusing a new 
trial, because of newly discovered evidence, except in a case free 
from any doubt as to the impropriety of its action, or unless such 
evidence would probably have changed the result. Stephens v. City 
of Macon, 345. 


APPELLATE COURT ; PRACTICE : REVIEW. Appellate courts will review 
only matters arising upon the record proper, where no motion for a 
new trial, nor motion in arrest of judgment is filed. Bevin v. Powell, 
365. 


PRACTICE IN SUPREME COURT: BILL OF EXCEPTIONS: MOTION FOR 
NEW TRIAL. Before the Supreme Court will review alleged errors 
occurring at the trial, the attention of the trial court must be called 
to them by a motion for new trial, and such motion and the ruling 
thereon must be incorporated into the bill of exceptions. The State 
ex rel. Howard County v. Burckhartt, 4380. 


PRACTICE : VENUE, CHANGE OF : DISCRETION OF TRIAL COURT. Where 
on an application for a change of venue because of the prejudice of 
the inhabitants of the county, the trial court hears the testimony of 
witnesses both for the state and the defendant, the Supreme Court 
will not interfere with its discretion in overruling the application, 
unless it appears that such discretion has been palpably abused. 
The State v. Brownfield, 448. 


PRACTICE IN SUPREME COURT; QUALIFICATIONS OF JUROR: EXCEP- 
TIONS. The action of the trial court in overruling defendant’s ob- 
jections to the qualifications of jurors on their voir dire examination 
cannot be reviewed in the Supreme Court where the record fails to 
show that he saved his exceptions to the rulings at the time. Jb. 


. SUPREME COURT, PRACTICE IN. The Supreme Court will not re-open 


issues already tried so as to enable a party to present evidence thereon 
which he omitted to offer at the trial. Hospes v. Almstedt, 473. 


PRACTICE : APPEAL, AFFIDAVIT AND BOND FOR, WHEN FILED. The affi- 
davit and bond for appeal must be filed during the term, and when 
filed in vacation the cause will be stricken from the docket of the 
Supreme Court. Brown v. The St. L., K. C. & N. Ry. Co., 478. 


EQUITY PRACTICE: SUPREME COURT. Where in an equity case the 
evidence strongly tends to support the finding of the trial court, the 
Supreme Court will only review questions of law. Ford v. Phil- 
lips, 523. 


. JUDGMENT IN EXCESS OF AMOUNT CLAIMED: PRACTICE. The measure 


of plaintiff’s recovery is governed by the amount claimed and 
where the judgment is in excess of that amount it will be reversed. 
Horton v. The St. L., I. M. & S. Ry. Co., 541. 


CRIMINAL PRACTICE: CONTINUANCE. The action of the trial court, 
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in overruling an application for a continuance, will not be reviewed 
in the Supreme Court, where it is not assigned as error in the motion 
for a new trial. The State v. Mann, 589. 





CHANGE OF VENUE. The objection that the trial court 
transferred the cause on application by defendant for a change of 
venue to a county alleged in the application to be so prejudiced 
against him as to prevent him from having a proper trial there, 
comes too late for the the first time in the appellate court. Jb. 


PRACTICE IN SUPREME COURT: INSTRUCTIONS: EXCEPTIONS. The 
Supreme Court will not review an instruction where the record 
fails to show that the action of the court in giving it was excepted 
to at the time. Waller v. The Hannibal & St. Joseph R. R. Co., 608. 


PRACTICE IN THE SUPREME COURT: MOTION FOR NEW TRIAL. The 
action of the trial court in admitting and rejecting evidence will 
not be reviewed by the Supreme Court unless called to the attention 
of the trial court in the motion for new trial. Snell v. Harrison, 651. 


: FENDENG OF CHANCELLOR. The finding of the chancellor in 
equity causes will be deferred to by the Supreme Court, unless he 
has manifestly disregarded the evidence. Jb. 








: JUDGMENT FOR COSTS AGAINST MARRIED WOMAN. A judg- 
ment or decree which is otherwise regular and proper will not be 
reversed because costs are decreed against a married woman with 
others, and the Supreme Court will, in such case, modify the judg- 
ment and exempt her from liability for costs and adjudge them 
against the proper parties. Jb. 

PRACTICE IN SUPREME COURT: VERDICT AGAINST WEIGHT OF EVI- 
DENCE. Where there is evidence upon which the verdict of the 
jury may stand, the Supreme Court will not interfere with its find- 
ing upon the ground that it is against the weight of the evidence, 
unless the evidence so preponderates against the finding as to show 
that it was the result of prejudice or partiality. Rosecrans v. The 
W., St. L. & P. Ry. Co., 678. 


SEE NEGLIGENCE, 10, 
PRACTICE OF MEDICINE AND SURGERY, 
SEE CORPORATIONS, 4, 
PRESCRIPTION, 


Sree LIMITATIONS, 8, 


PRESUMPTIONS. 


1. WILL, CONTEST CONCERNING: PRESUMPTION: BURDEN OF PROOF, 


The law presumes that a testator was possessed of a sound and dis- 
posing mind, and it rests upon him who disputes the validity 
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of the will to overcome this presumption by persuasive evidence, 
Jackson v. Hardin, 175. 


LAW OF SISTER STATE: PRESUMPTION. In an equity proceeding in 
the courts of this state it will be presumed, in the absence of evi- 
dence to the contrary, that the equity doctrine of a sister state 
which has an equity system of jurisprudence, is the same as that of 
the forum. Johnston v. Gawtry, 339. 


SEE EVIDENCE, 2, 
MORTGAGES AND DEEDS OF TRUST, 8, 
PRINCIPAL AND AGENT. 


LIENS FOR MATERIALS FURNISHED BUILDING: STATUTE: NOTICE: 
AGENT. Where, in a proceeding by a material man to enforce a 
lien for material furnished a building, it appears that the ten days’ 
notice of the claim against the building required by Revised Stat- 
utes, section 3190, is served upon one as the agent of the owner, the 
burden is on the plaintiff to prove the existence of the agency. 
Anderson v. Volmer, 403. 





AGENCY: INSUFFICIENT PROOF OF. Mere proof that the 
alleged agent acted as agent for the owner in making the settle- 
ment with the contractors and paying them the contract price for 
the building is insufficient to raise the presumption that he was the 
owner’s agent for the purpose of the service of the notice required 
by said section 3190, Revised Statutes. Jb. 


PRINCIPAL AND AGENT: NOTICE. Notice to an agent before the 
agency is begum, or after it has terminated, will not ordinarily 
affect the principal. Jb. 





: PRINCIPAL AND AGENT. Where a party through a third 
person procures another to sign a contract upon consideration that 
the first will abandon a threatened prosecution for a felony, the acts 
of such third person are the acts of the first, and the contract is 
void. McCoy v. Green, 626. 


PRINCIPAL AND SURETY. 


PRINCIPAL AND SURETY : PROMISSORY NOTE, EXTENSION OF PAYMENT : 
CONSIDERATION. An extension of the time of payment of a promis- 
sory note, for a definite period, by agreement between the payee 
and maker, will, if based upon a sufficient consideration, discharge 
the surety, if made without the latter’s knowledge and consent. 
The payment of interest in advance in pursuance of such agree- 
ment is a good and valuable consideration. The Merchants’ Insur- 
ance Company of St. Joseph v. Hauck, 21. 


SEE ADMINISTRATION, 4, 5, 
PRIORITY. 


SEE ASSIGNMENTS, 8, 
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PROBATE COURTS. 


ATTACHMENT: JURISDICTION OF PROBATE COURT. Probate courts 
have no jurisdiction to try actions of attachment and no appear- 
ance of the parties can confer jurisdiction upon them. Abernathy 
v. Moore, 65. 


: PROBATE JURISDICTION : STATUTE. Under General Statutes, 
1865, p. 556, § 7, county courts had exclusive original probate juris- 
diction in the settlement and allowance of accounts of guardians 
and curators, and appeals from such courts to the circuit courts lay 
from final settlements (G. 8., p. 473, § 50). On appeal from the 
county court to the circuit court from a final settlement, and a 
change of venue from the latter to the circuit court of another 
county the last named court acquired jurisdiction. Yeoman v. 
Younger, 424. 





PROBATE COURTS, POWERS OF. Before the enactment of Revised 
Statutes, sec. 2611, probate courts had the inherent power on final 
settlements to order the amounts found due wards to be paid over 
to them, and to enforce their judgments by execution or other 
appropriate process, Ib. 


PROBATE COURT: JURISDICTION. The probate court has jurisdiction 
to grant a certificate for the payment to the heirs of an intestate 
money paid into the state treasury by the administrator under an 
order of the probate court because there were no known heirs. In 
the matter of Bomino’s Estate, 433. 


PROCESS. 
SEE OFFICES AND OFFICERS, 4, 5. 
RAILROADS, 29, 30. 
PROMISSORY NOTE. 


PRINCIPAL AND SURETY: PROMISSORY NOTE, EXTENSION OF PAYMENT: 
CONSIDERATION. An extension of the time of payment of a 
promissory note, for a definite period, by agreement between the 
payee and maker, will, if based upon a sufficient consideration, 
discharge the surety, if made without the latter’s knowledge and 
consent. The payment of interest in advance in pursuance of such 
agreement is a good and valuable consideration. The Merchants’ 
Insurance Company of St. Joseph v. Hauck, 21. 


PROMISSORY NOTE: PLACE OF CONTRACT. The state in which a 
note is made payable and in which it is delivered in consummation 
of a bargain, is the place of the contract, although the note was 
executed in another state. Johnston v. Gawtry, 339. 


PROMISSORY NOTE: STIPULATION TO PAY ATTORNEY'S FEE: CONSIDER- 
ATION. A note which contains a stipulation that the makers shall 
pay attopney’s fees and all costs of cullection is not a negotiable 
promissory note, and the assignee of such note holds it subject to 
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inquiry into the validity of the consideration of the note and 
mortgage by which it is secured. McCoy v. Green, 626. 


SEE BILLS AND NOTES. 
PUBLICATION, 
SEE PRACTICE, CIVIL, 2 
PUFFING 
SEE FRAUD, 4, 5. 
RAILROADS. 


1. RAILROAD: COMMON CARR'ER: WAREHOUSEMAN. The liability of a 
railroad as a common carrier of goods ceases, and as a warehouse- 
man commences, after their discharge from the cars on arrival at 
their destination. Gashweiler v. Wabash, St. Louis & Pacific Rail- 
way Company, 112. 


tN) 


: : NOTICE. Nor is notice by the railroad to the 
c onsignee of the arrival of the goods at their destination nec essary 
to effect a change from the liability of a common carrier to that of 
warehouseman. Ib. 





PLEADING : PASSENGER ROOMS AT RAILWAY CROSSINGS: STATUTE. In 
an action before a justice of the peace against a railroad, founded 
on R.5., sec. 797, as amended by the act of the general assembly 
approved March 25, 1881, for the failure to erect passenger waiting 
rooms at railroad crossings, the statement is fatally defective which 
omits to aver that the intersecting’ railroads were both carriers of 
passengers. The State etc., v. The W., St. L. & P. Ry. Co., 144. 


ad 


~ 


. CONSTITUTION : POLICE POWER. The requirement by the legislature 
of the erection of such passenger waiting rooms at railroad cross- 
ings is a proper exercise of police power of the state. Jb. 


RAILROADS: KILLING STOCK: STATEMENT. A statement under R.S 
$ 809, for double damages for killing plaintiff’s cow which alleges 
that she strayed upon the track at a point ‘‘one mile eastwardly 
from Harlem depot, where the road passes through and along unin- 
closed lands, where there were no fences on the sides of the road as 
required by law, and where said defendant has not erected or main- 
tained lawful fences on the sides of said railroad,” and was there 
killed, reasonably exc!udes the inference that she came on the track 
at a public crossing or in an incorporated town or city, and suffi- 
ciently alleges that she was killed by reason of the failure to fence. 
Jantzen v. The Wabash, St. Louis & Pacific Railway Co., 171. 


co 








6. —: EVIDENCE. Where it appears from the evidence that 
the blood and carcass of the animal are found upon the track at a 
point which was not, but should have been fenced, it will be pre- 
sumed in the absence of evidence to the contrary, that it entered 


upon the track at that point. Jb. 
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RAILROADS: STOCKHOLDERS. One can become a stockholder in the 
capital stock of a railroad corporation only by signing the articles of 
incorporation or by subscribing to the capital stock after the incor- 
poration. The Sedalia, Warsaw & Southern Ry. Co., v. Wilkerson, . 
235. 


. WHEN NOT A STOCKHOLDER. A preliminary subscription to the stock 


of a proposed railroad, by one who did not sign the articles of in- 
corporation, and who died before the incorporation, cannot be en- 
forced against his estate. Jb. 


. SURFACE WATER: RAILROAD: ROAD-BED. A railroad, in the absence 


of negligence or unskilfulness in the construction of its road-bed, 
will not be liable to a land owner for injury from the overflow of 
surface water occasioned by the obstruction of the road-bed. <Ab- 
bott v. The K. C., St. J. & C. B. Ry. Co., 271. 


RAILROADS: KILLING STOCK: DOUBLE DAMAGES: JURISDICTION. 
Where the statement, in an action before a justice of the peace 
against a railroad for double damages for killing stock, alleges that 
the killing occurred in a township other than the one in which the 
action is brought and does not aver that the two townships adjoin, 
and the evidence, also, fails to show that they adjoin, a demurrer to 
the evidence should be sustained. Lilis v. The Missouri Pacific Ry. 
Co., 372. 
e 

NEGLIGENCE : RAILROADS: KILLING STOCK. In a common law action 
against a railroad for negligently running over and killing plain- 
tiff’s cattle on a highway crossing, the evidence tended to show 
that the cattle were killed by defendant's train at the crossing, that 
the servants of defendant having the management of the train failed 
to ring the bell or to blow the whistle as it approached the crossing, 
that the cattle had freely approached the crossing a short time be- 
fore the train arrived, and that there was nothing in their condition 
or situation to prevent them from escaping the train, if the required 
signals had been given. Held that these facts made out a prima 
facie case for plaintiff and a demurrer to the evidence by defendant 
was properly overruled. Taylor v. The St. L., I. M. & S. Ry. Co., 
386. 


RAILROADS : RATE OF SPEED: JURY. Whether or not the rate of 
speed at which a train is run is so excessive and reckless as to con- 
stitute negligence is a question for the jury. Jb. 


83. EVIDENCE: RES GEST. Evidence as to the rate of speed of the 


train in cases like this one, is pertinent to the issue. It is usuaily 
admitted as part of the res gesiz, its effect being controlled by 
proper instructions. Jb. 


RAILROADS: SCHOOL TAXFS. School taxes under the revenue law of 
this state (R. S., sec. 6880) cannot be levied on railroad property for 
building school houses, or for paying past indebtedness. Such levy 
can be made only for school purposes proper. The State ex rel. 
Brown v. W., St. L. & P. Ry. Co., 395. 


. RAILROADS: FREIGHT: CONSTITUTION: STATUTE. A railroad cor- 


poration, organized under the laws of this state, subsequent to the 
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going into effect of the present conststution, and the laws passed 
thereunder classifying and regulating the charges of railroads for 
carriage of freight, is subject to the provisions of such constitution 
and laws. It cannot claim exemption therefrom on the ground that 
it has purchased the privileges and franchises of a railroad corpora- 
tion whose existence antedates that of the constitution and said 
laws. Owen v. ue St. L. & S. F. Ry. Co., 454. 


RAILROADS : CARRIAGE OF FREIGHT, CHARGES FOR. Under the evi- 
dence in this case, held, the defendant in its transactions with 
plaintiff did not violate the law (R. S., $$ 833, 834, 835), regulating 
charges for carrying freight. Ib. 


RAILROADS : KILLING STOCK: FENCES. A railroad company cannot 
be held liable for the killing of stock, occasioned by defective fenc- 
ing, unless it is shown that after having knowledge of defects it 
failed to repair them within a reasonable time, or that the defects 
had existed for such length of time that the company could by the 
exercise of reasonable diligence have had knowledge of and re- 
paired them. Laney v. The K. C., St. Jo. & C. B. R. R. Co., 466. 





: : EVIDENCE: DEMURRER. Where it appears from the 
evidence that the gate through which it was alleged plaintiff’s mare 
passed onto the railroad track, where she was killed, was made for 
plaintiff ’s convenience, and that it was not discovered to be out of 
repair until a week after the accident, and was not noticed to be 
defective on the morning thereafter by plaintiff’s son, who passed 
through it, and that, further, there was a failure of proof tending 
to show that the gate was open by reason of defective fastenings, 
when the mare passed through it, plaintiff cannot recover, and a 
demurrer to the evidence should be sustained. Jb. 


. CONSTITUTION : JUSTICES OF PEACE: JURISDICTION : RAILROADS. The 


statute (R. S., sec. 2835) giving to justices of the peace jurisdiction 
in actions against railroads for killing the animals therein named 
without regard to their value, is not a special law and is constitu- 
tional. Dent v. The St. L.. I. M. & 8S. Ry. Co., 496. 


RAILROADS; CATTLE GUARDS: FARM CROSSINGS. The statute (R. S., 
sec. 809) does not require railroads to construct cattle guards at 
farm crossings. Jb. 


RAILROADS: FENCES. Railroads are neither required nor permitted 
to fence in their tracks where they run through incorporated towns 
laid off into streets and thoroughfares, nor to fence up their stations. 
Russell v. The Hannibal & St. Joseph R. R. Co., 507. 


: KILLING STOCK: PLEADING: STATUTE. A statement in an 
action before a justice of the peace against a railroad for single 
damages for killing stock, based upon R. S., sec. 2124, should allege 
that the defendant might have enclosed with a lawful fence that 
portion of the road on which the accident occurred. Ib. 





RAILROAD : NEGLIGENCE: CHILDREN. Where the engineer of a rail- 
way train running through the country, observes children on or 
near the track, it becomes his duty to use the same care and pre- 
caution as when running through a city. In such case he cannot 
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act a the presumption the track is clear, without being respon- 
0 


sible for the consequences. Donahoe v. The W., St. L. & P. Ry. 
Co., 5438. 


: ENGINEER: WARNING OF DANGER: CHILD. A railroad is 
liable where its engineer, who has received warning which gave 
notice of danger ahead and demanded the checking or stopping of 
the train, disregards such warnings and runs over and kills a child 
on the track, when by regarding the warnings he could have 
checked the train and averted the accident. And this is the case 
although the parents of the child were negligent in permitting it to 
be on the track. Jb. 





. CHILD, RESCUE FROM DANGER BY PARENT. Where a mother is in- 


jured while attempting to rescue her infant child from the danger 
of an approaching railroad train, the railroad is liable if it was 
guilty of negligence with respect to the child before the mother 
attempted the rescue, or with respect to the mother or child, after 
the attempt to save the child began, and this is the case, although 
the parents of the child may have been guilty of contributory neg- 
ligence in permitting it to go on the track. Jb. 


. RAILROADS: NEGLIGENCE: EVIDENCE. In an action against a rail- 


road company for the negligent killing of a passenger on its train, 
the remarks of the brakeman while assisting her to alight from the 
train to ‘‘come on, hurry up,” are admissible in evidence as part of 
the res gestee and as tending to rebut the defence of oontetoutory 
negligence set up in the answer. Waller v. The Hannibal & St. 
Joseph R. R.Co., 608. 


. CARRIERS, DUTY TOWARD PASSENGERS. A carrier is bound to exer- 


cise the strictest vigilance in conveying a passenger to his destina- 
tion and in setting him down safely. Jb. 


. PRACTICE : NEGLIGENCE : WHEN QUESTION FOR JURY. Whether the 


attempt of a | ney ye to step from the cars when the train is in 
motion is, under the circumstances of a particular case, such negli- 
gence as will relieve the railroad company from liability for injury 
occasioned thereby, is a question of fact for the jury. Jb. 


. RAILROADS: JURISDICTION: PROCESS. Under Revised Statutes, sec- 


tion 2865, jurisdiction of a railroad company can only be acquired 
by service of process upon its station agent in the township where 
the justice resides, or if there be none, then upon the “ nearest 
station agent” as therein provided, and the return of the constable 
that service was had upon “ E. E. Dunnaway, agent at Estill depot 
in Howard county” is not sufficient. Heath v. The M., K. & T. 
Ry. Co., 617. 





: : Where the property of a railroad company 
is in the hands of a receiver and its road operated by him, service 
of process upon the agent of the receiver will give no jurisdiction 
over the company. 


RAILROAD: SUBSCRIPTION TO STOCK: STATUTE. It was competent 
for the legislature while authorizing the counties by the general 
railroad law of 1853 (Laws 1853, p. 121), to subscribe to the capital 




















37. 


39. RAILROADS: KILLING STOCK: DEFECTIVE FENCE. 
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stock of railroads and to impose special taxes for the purpose of 

ying such subscription, to declare whether the stock subscribed 
bor should belong to the county in its corporate capacity, or to the 
taxpayer. Mastin v. Pacific R. R. Co., 634, 





Nor would it have been incompetent for 


the legidiehare to give the stock in such case to the taxpayer, al- 


though the charter of the railroad to which the subscription was 
made was granted prior to the general railroad law of 1853, and 
such charter gave the absolute ownership of the stock subscribed 
by the county to the latter in its municipal capacity. Jb. 


. RAILROAD: COUNTY SUBSCRIPTION TO STOCK: QUESTION OF FACT. 


Whether a subscription by the county court of Jackson county of 
$200,000, made September 3, 1860, to the capital stock of the Pacific 
Railroad Company was made under the charter of the railroad, or 
under the general railroad law of the state then in force giving ‘the 
stock to the taxpayer to the extent of the — taxes paid by him 
towards .satisfaction of the subscription ; held to be a question of 
fact to be determined from all the evidence bearing upon the acts 
and conduct of the parties to the subscription ; also held, that the 
finding of the trial court that said subscription was made under the 
general railroad law was well supported by the evidence. Ib. 


', RAILROADS: STOCK, RIGHT TO: STATUTE. The taxpayer had the ex- 


clusive right to the stock due from the company under a a. 
tion to its stock made under the general railroad law, and it could 
not be issued by the railroad to any one else. Jb. 


5. RAILROADS: KILLING STOCK: DAMAGES. In an action under R.S., 


section 809, for double damages for killing stock, the railroad com- 
pany is liable if the stock entered upon its track through a gate ata 
farm crossing which was open for want of a proper fastening, but 
if the gate was propped open or left open by third parties when the 
cattle entered through it, the finding should be for the defendant. 
Binicker v. The Hannibal & St. Joseph Ry. Co., 660. 





: : PLEADING. Where several cattle are killed by a 
railroad engine at one and the same time, all damages sesulting 
therefrom belong to one cause of action and the petition should con- 
tain but one count. Jb. 


RAILROADS : KILLING STOCK: EVIDENCE. In an action against a rail- 
road company for killing stock evidence to the effect that the fence 
was defective for half a mile up and down the road from the place 
of killing, and on the north side for two or three hundred yards 
from the place of killing was competent. Maberryv. Missouri Pa- 
cific Ry. Co., 664. 


The evidence of a witness who testified 





that the stock killed were worth $140, but admitted on cross-exam- 
ination that he appraised them at $100 when he thought it would 
be paid without suit, should not, for that reason, have been ex- 
cluded, but should have been allowed to go to the jury for what it 
was worth. Ib. 


A railroad com- 














164 INDEX. 


pany cannot be held liable under R. S., section 809, for the killing 
of stock occasioned by defective fencing, unless it appear that it 
knew or might, by the exercise of reasonable care and diligence, 
have known that its fence was out of repair, and that a reasonable 
time had elapsed after the acquisition of such knowledge, or after 
the time such knowledge should have been acquired, in which it 
should have repaired it. Maberry v. The Missouri Pacific Ry. Co., 


RECEIVER. 
See CORPORATIONS, 9, 10, 11, 
"REFEREE. 
SEE REFERENCE, 
REFERENCE, 


1. REFEREE, REPORT OF: SPECIAL VERDICT: JUDGMENT ON. The report 
of a referee in applying payments and stating an account must be 
treated as a special verdict for the purpose of rendering a judgment 
upon it. The State ex rel. Howard County v. Burckhartt, 430. 


PRACTICE IN REFERENCE CASES. WAIVER. See Gamble v. Gibson, 290. 
REPLEVIN. 


1. REPLEVIN: VALUE OF PROPERTY. In replevin the value of the prop- 
erty at the time of the assessment is the value to be found by the 
jury. Richey v. Burnes, 362. 


RUNNING STREAMS, 


1. RUNNING STREAMS: INTERFERENCE WITH. Unless authorized by 
lawful authority no one can interfere to any material extent with 
the waters of arunning stream. Abbott v. The K. C., St. J. & C. 
B. Ry. Co., 271. 


BRIDGE: NEGLIGENCE. Where, however, there is lawful 
authority for the construction of a bridge or other structure over 
such stream, the person building it is liable, only in case of negli- 
gence or unskilfulness in the manner of doing the work, to one 
suffering injury from its interference with the running water. Jb. 








: : . Where such bridge or structure is erected 
without lawful authority there may be a recovery without proof of 
negligence. Jb. 


4. INSTRUCTIONS: NEGLIGENCE. In an action for injury to a land- 
owner from overflow of water from a stream caused by the negli- 

ent construction of a bridge, the instructions should confine the 
jury to the specific facts of negligence charged in the petition. Jb, 
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SALE. 





: MEMORANDUM, SUFFICIENCY OF. A memorandum of a sale 
of land at auction is sufficient which contains the names of the 
vendor and purchaser, the terms of the sale, the amount bid and 

id and a description of the land sufficient to enable the purchaser 
rom the surrounding facts and circumstances to identify and locate 
it. Springer v. Kleinsorge, 152. 


MEMORANDUM: PURCHASER: AUCTIONEER. The insertion by the 
auctioneer, at the time of the sale and in the presence of the de- 
fendant, of the latter’s name in the memorandum of sale as the 
purchaser, is a sufficient execution of the contract to bind him as 
the party to be charged thereby. Ib. 


JUDGMENT: SATISFACTION: RELEASE. A quit-claim deed by the 
owner of a judgment purporting to release to the judgment debtor 
the lien of the judgment on land described in the deed does not 
satisfy said judgment so as to avoid a sale thereunder to a pur- 
chaser without notice, actual or constructive, of the release. bug 
v. Morton, 399. 


SEE Fravp, 4, 5. 
PRACTICE, CrvIL, 17, 
STATUTE OF FRavups, 4 
SANITY. 

Sze Contracts, 11, 
SCHOOL TAXES, 
SEE TAXEs, 
SELF-DEFENCE, 
Sree CRIMINAL Law, 2, 


SET-OFF. 


1. Set-Orr. A bank made an assignment for the benefit of its credi- 





tors and its assignee sued the defendants on their note to it, which 
became due after the assignment. Defendants pleaded by way of 
set-off a debt due them from the bank before the assignment. 
Held, it was a proper subject of set-off. Smith v. Spengler, 408. 


SHERIFF. 


SrE OFFICES AND OFFICERS, 











Section 1877, see page 448. Section 6880, see page 395. 





INDEX. 


SOLVENCY, 


See FRavD, 7. 
SPECIAL JUDGE. 

SEE PRACTICE, CRIMINAL, 6, 
SPECIAL TAX BILLS. 
SEE PRACTICE, CIVIL, 1, 

SPECIFIC PERFORMANCE. 


LAND: VENDEE: EQUITY OF REDEMPTION. One who goes into 
possession of land under an agreement with the owner to pay for 
the same within a specified time, and, at the expiration of the time 
limited, relinquishes possession without having paid anything 
under the agreement, has no equity of redemption and cannot 
compel specific performance of the agreement. Givens v. Cobb, 
189. 


STATE BOARD OF HEALTH. 


PRACTICE OF MEDICINE AND SURGERY: STATUTE. Under the act of 
the general assembly, approved April 2, 1883 (Laws, p. 115) regu- 
lating the practice of medicine and surgery in this state, an appli- 
cant for a certificate to practice medicine and surgery who possesses 
a diploma must furnish to the State Board of Health satisfactory 
proof of having received such diploma from a legally chartered 
medical institution in good standing. The State ex rel. Granville 
v. Gregory, 1238. 

STATE BOARD OF HEALTH: MANDAMUS. The granting of such certifi- 
cate to holders of diplomas involves matters of judgment and dis- 


cretion on the part of the State Board of Health and will not be 
enforced by mandamus. Ib. 


STATUTES CITED AND CONSTRUED. 


REVISED STATUTES OF 1879. 


Section 440, see page 65. Section 1878, see page 448. 
Section 797, see page 144. Section 2124, see page 507. 
Section 809, see pages 171, 496, 667. Section 2611, see page 424, 
Section 833, see page 454, Section 2835, see page 496, 
Section 834, see page 454. Section 2865, see page 617. 
Section 835, see page 454. Section 2936, see page 664, 
Section 974, see page 123. Section 3056, see page 103. 
Section 1218, see page 501. Section 3057, see page 103. 
Section 1297, see page 531. Section 3190, see page 403. 
Section 1542, see page 299. Section 3776, see page 175. 
Section 1762, see page 299. Section 5360, see page 501, 
Section 1763, see page 299. Section 5456, see page 480. 
Section 1802, see page 268. Section 6832, see page 670. 
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GENERAL STATUTES, 1865, 
Page 366, § 7, see page 45. 
Page 473, § 50, see page 424, 
Page 556, § 7, see page 424, 
Acts oF 1883. 
Page 115, see page 123. 
Acts oF 1877, 
Page 357, see page 448, 
Page 385, see page 670. 
Acts OF 1867. 
Page 162, see page 670. 
AcTS OF 1853. 
Page 121, see page 634, 
STATUTE OF FRAUDS. 


STATUTE OF FRAUDS: CONTRACT TO PURCHASE LAND. An oral 
agreement between plaintiff and defendant that the latter shall 
purchase for the former the land of a third person and receive for 
his services a stipulated sum is within the statute of frauds and 
cannot be enforced. Allen v. Richard, 55. 


EQUITY. The contract, itself, being within the 
statute aa frauds, and there being nothing i in the transaction to ren- 
der it a fraud on plaintiff to deny him the title or refuse him com- 
pensation in damages, there are no grounds for equitable relief and 
nothing to take the contract out of the operation of the statute. 
Plaintiff i is only entitled to his action against defendant for money 
had and received for any compensation advanced the latter. Jb. 








: PLEADING. Under a general denial it is unnecessary to 
plead the statute of frauds in order to receive its benefits. Ib. 


STATUTE OF FRAUDS: PLEADING. Ina suit for the specific perform- 
ance of a sale of land, if the defendant denies the contract, it is 
not necessary for him to plead specifically the statute of frauds. 
In such case the defence of the statute is sufficiently raised by a 
general denial. Springer v. Kleinsorge, 152. 
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5. 


10. 





: MEMORANDUM, SUFFICIENCY OF. A memorandum of a sale 
of land at auction is sufficient which contains the names of the 
vendor and purchaser, the terms of the sale, the amount bid and 
paid and a description of the land sufficient to enable the pur- 
chaser from the surrounding facts and circumstances to identify 
and locate it. Ib. 


MEMORANDUM: PURCHASER: AUCTIONEER. The insertion by the 
auctioneer, at the time of the sale and in the presence of the de- 
fendant, of the latter’s name in the memorandum of sale as the pur- 
chaser, is a sufficient execution of the contract to bind him as the 
party to be charged thereby. Jb. 


: : STATUTE OF FRAUDS. Under such a will, in order to 
vest title to particular land in a legatee, or to create a special trust 
in the trustees for such legatee in such lands as they may assign 
him in payment of his legacy the divestiture of the trust must be 
declared by some memorandum in writing which will satisfy the 
statute of frauds. Ames v. Scudder, 189. 





STATUTE OF FRAUDS: PAROL CONTRACT FOR SALE OF LAND: PART 
PAYMENT. A parol contract for the purchase of land is within the 
statute of frauds, and part payment of the consideration is insufti- 
cient to take it out of the operation of the statute. Lydick v. 
Holland, 7038. 


———-: PERFORMANCE OF PREPARATORY CONTRACT. The perform- 
ance of a contract which is preparatory and ancillary to the one 
sought to be enforced, is not sufficient part performance to take a 
parol contract out of the operation of the statute of frauds. Ib. 





: DAMAGES. Where the eng performance of a contract 
will not be enforced because within the statute of frauds, damages 
should not be allowed for its breach. Jb. 


STOCKHOLDER. 


RAILROADS : STOCKHOLDERS. One can become a stockholder in the 
capital stock of a railroad corporation only by signing the articles 
of incorporation or by subscribing to the capital stock after the 
incorporation. The Sedalia, Warsaw & Southern Ry. Co. v. Wilk- 
erson, 235. 


WHEN NOT A STOCKHOLDER. A preliminary subscription to the stock 
of a proposed railroad, by one who did not sign the articles of in- 
corporation, and who died before the incorporation, cannot be 
enforced against his estate. Ib. 


CORPORATION : STOCKHOLDER. One who surrenders to a corporation 
stock issued to him as “full paid” but for which he has paid noth- 
ing, and which stock the corporation issues for value to bona fide 
subscribers, is not liable as a stockholder to one who becomes a 
creditor of the corporation long subsequent to such surrender. 
Erskine v. Peck, 465. 


SEE CORPORATIONS, 2, 
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SUBROGATION. 


ADMINISTRATOR : SUBROGATION. An administrator who voluntarily 

ays a debt of the estate, secured by a deed of trust and not pro- 
bated, under the mistaken belief that the personal assets of the 
estate were sufficient to reimburse him, will not be subrogated to 
the rights of the creditor in the trust deed. Evans v. Halleck, 376. 


SURFACE WATER. 


SURFACE WATER: RAILROAD: ROAD-BED. A railroad, in the absence 
of negligence or unskilfulness in the construction of its road-bed, 
will not be liable to a land owner for injury from the overflow of 
surface water occasioned by the obstruction of the road-bed. Ab- 
bott v. The K. C., St. Jo. & C. B. Ry. Co., 271. 


THE RULE OF THE common law as to the flow of surface water af- 
firmed and that of the civil law denied. Jb. 


TAXES. 


RAILROADS: SCHOOL TAXES. School taxes under the revenue law of 
this state (R. S., sec. 6880) cannot be levied on railroad property for 
building school houses, or for paying past indebtedness. Such lev 
can be made only for school purposes proper. The State ex r 
Brown v. W., St. L. & P. Ry. Co., 395. 


TAXES, ENFORCEMENT OF LIEN FOR: STATUTE. The statutory lien for 
taxes under the law of 1877 (Laws p. 385, R. S., sec. 6832) held en- 
forceable for school taxes duly assessed and levied under the act of 
1867 (Laws p. 162), although not extended on the tax book by the 
county clerk, as required by the latter act. The State ex rel. 
Watson v. Harper, 670. 


TENDER. 
Sze MORTGAGES AND DEEDs OF TRUST, 1, 
TORTS. 
SEE HUSBAND AND WIFE, 2, 8. 
TRESPASS. 


TRESPASS: LIMITATIONS. An action for trespass on real estate must 
be commenced within five years after the cause of action has ac- 
crued. James v. City of Kansas, 567. 





Where the trespass is permanent in its character 
and the damage is complete on the occurrence of the original act of 
trespass the statute begins to run from that time. lb, 


VoL. 83—49 
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CONTINUING TRESPASS: PRESCRIPTION. Even in case of a contin- 
uing nuisance or trespass, where every such continuance is regarded 
as affording a new cause of action, the action must be brought be- 
fore the defendant has acquired a prescriptive right to commit the 
trespass or to maintain the nuisance by the lapse of such a period 
as bars plaintiff’s entry upon the land. Jb. 


TRUSTS AND TRUSTEES. 


WILL, EXECUTION OF: POWERIN TRUSTEE. Where trustees under a 
will are empowered ‘‘to pay and discharge the several legacies * 

* in money or in real or personal property, or both, in such 
manner and at such valuations” as shall seem to them “fair and 
just,” an entry upon the books of the firm of which one of the 
trustees is a member crediting the legatee with a sum in cash equal 
to the assumed value of certain lands is insufficient to pass title to 
the land to such legatee. Ames v. Scudder, 189. 


; STATUTE OF FRAUDS. Under such a will, in order to 
vest title to particular land in a legatee, or to credte a special trust 
in the trustees for such legatee in such lands as they may assign 
him in payment of his legacy, the divestiture or the trust must be 
declared by some memorandum in writing which will satisfy the 
statute of frauds. Jb. 





TRUSTEES: COMPOUND INTEREST. Compound interest will not be 
charged against negligent trustees where the facts do not indicate a 
withdrawal of the funds from their legitimate channels of accumu- 
lation or a realization by the trustees of profits on the assets and do 
not raise a presumption that the assets would have been increased 
by a more strict adherence by the trustees to their line of duty. Jb. 


TRUSTEES’ COMMISSIONS. Commissions on cash disbursements duly 
approved will not be denied trustees where there is no such mis- 
management as to cover up or diminish the fund and no appropri- 
ation of it or its proceeds by the trustees to their own use. Jb. 


WILL: POWER IN TRUSTEES. Where a will empowers the trustees 
thereunder to set apart stocks to a legatee in lieu of other property, 
a designation or setting apart of such stocks by the trustees to such 
legatee vests the title thereto in him. Jb. 


TRUSTEES, DISCRETION OF: WILL. Where the will places certain 
acts within the discretion of the trustees who have exercised that 
discretion and have consummated its purpose, courts of equity will 
not set aside and substitute their own discretion. Jb. 


TRUSTEE INTERMINGLING TRUST MONEY WITH HIS OWN. When a 
trustee mixes trust money with his own so that it cannot be dis- 
tinguished what particular part is trust money and what part is 
private money, equity will follow the money by taking out the 
amount due the cestui que trust. Mills v. Post, 76 Mo. 426, not ad- 
hered to. Harrison v. Smith, 210. 


WHEN RELATION OF TRUSTEE AND CESTUI QUE TRUST EXISTS. Harrison 


v. Smith, 210. 
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IN DEX. 
VENDOR'S LIEN, 
SEE LIEN, 1, 2. 
VENDOR AND VENDEE, 
SEE LimiraTions, 3, 

VENUE. 


PRACTICE : VENUE, CHANGE OF : DISCRETION OF TRIAL COURT. Where 
on an application for a change of venue because of the prejudice of 
the inhabitants of the county, the trial court hears the testimony 
of witnesses both for the state and the defendant, the Supreme 
Oourt will not interfere with its discretion in overruling the appli- 
cation, unless it appears that such discretion has been palpably 
abused. The State v. Brownjield, 448. 





: : DISQUALIFICATION OF JUDGE. Since the act of 1877 
(Laws, 1877, p. 357, amended by R. S., § 1878) no change of venue 
from one circuit to another, on account of the disqualification of 
the judge, is authorized. Jb. 


: CHANGE OF VENUE. The objection that the trial court trans- 
ferred the cause on application by defendant for a change of venue 
to a county alleged in the application to be so prejudiced against 
him as to prevent him from having a proper trial there, comes too 
late for the first time in the appellate court. The State v. Mann, 
589. 


VERDICT. 


GENERAL VERDICT, WHEN IMPROPER. Bricker v. Missouri Pac. Ry. Co., 


vo 





391. 
VOIR DIRE. 


SEE PRACTICE, CRIMINAL, 11, 12, 
WAIVER. 


JURISDICTION: WAIVER. Jurisdiction over the subject matter must 
come from the law, and not from consent of the parties, either ex- 
press or implied, and an objection to it is not waived by pleading to 
the merits, but may be taken at any time before or after trial. 
Abernathy v. Moore, 650. 


: WAIVER OF CONSTITUTIONAL RIGHT. Ina case where only 
the parties plaintiff and defendant are interested, a party may 
waive a constitutional right. He may waive his right to demand a 
jury or to have it sworn. Merrill v. City of St. Louis, 244. 


PRACTICE: PUBLICATION: JURISDICTION: WAIVER. Where defend- 














INDEX. 


ants are notified by publication of the commencement of suit, 
appear, file an answer and procure a continuance, they cannot, at a 
subsequent term, by amended answer, make the defence that they 
were residents of the state at the commencement of the suit and 
not being served with personal process the court acquired no juris- 
diction over them. The irregularity of process, if any, was waived 
by their appearance and pleadings. Myer v. Broadwell, 571. 


: GRAND JURY: WAIVER. The objection that the record does 
not show that the grand jury as a body returned the indictment 
into court, if otherwise well taken, comes too late after verdict. 
The State v. Mann, 589. 





PRACTICE IN REFERENCE CASES. WAIVER. Gamble v. Gibson, 290, 


SEE PRACTICE, CIVIL, 15. 
PRACTICE IN SUPREME CouRT, 8, 
WAREHOUSEMAN, 

SEE BAILMENTS, 1, 2, 8, 
WEIGHT OF EVIDENCE, 
SEE PRACTICE, CIVIL, 34. 
PRACTICE IN SUPREME COURT, 2, 
WILLS. 


WILL, CAPACITY TO MAKE. One who is capable of comprehending 
all his property and all the persons who reasonably come within 
the range of his bounty, and who has sufficient intelligence to un- 
derstand his ordinary business, and to know what disposition he is 
making of his property, has sufficient capacity to make a will. 
Jackson v. Hardin, 175. 


One may be capable of making a will, and yet be incapable 
of making a contract or managing his estate. Jb. 





WILL, CONTEST CONCERNING: PRESUMPTION: BURDEN OF PROOF. 
The law presumes that a testator was possessed of a sound and dis- 
posing mind, and it rests upon him who disputes the validity of the 
will to overcome this presumption by persuasive evidence. Jb, 


WILL, DETERMINING VALIDITY OF: DUTY OF COURT AND JuRY. In 
determining the validity of a will it is unsafe for courts and juries 
to look to its equities, lest they fall into the greater mischief of 
making wills for other people. Jb. 


WILL, UNDUE INFLUENCE. The influence exerted upon a testator 
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11. 


12. 


13. 
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which would be sufficient to invalidate his will, must be such as 
amounts to over-persuasion, coercion or force, destroying his free 
agency or will-power, and not merely the influence of affection or 
attachment, or the desire of gratifying the wishes of one beloved, 
respected and trusted by the testator. Ib. 


THE TESTATOR in this case held to have been possessed of a sound 
and disposing mind, and free from undue influence in making his 
will. Jb. 


PLEADING: PRACTICE: EVIDENCE. In an action contesting the 
validity of a will, where several of the devisees are made defend- 
ants, it is a general rule that the admissions or statements of one of 
the defendants as to undue influence may be given in evidence 
against all. But where the petition only charges undue influence 
as toa part of the defendants, the proof will be restricted to its 
averments. Ib. 


WILL: JUDGMENT: PRACTICE. Upon an issue of devisavit vel non, 
the trial court should enter a decree establishing or rejecting the 
will; a decree of dismissal is erroneous and the Supreme Court 
under the provisions of R. 8., sec. 3776, will enter the proper judg- 
ment. 


WILL, EXECUTION OF: POWER IN TRUSTEE. Where trustees under a 
will are empowered ‘‘to pay and discharge the several legacies * 
* * jin money or in real or personal property, or both, in such 
manner and at such valuations” as shall seem to them ‘fair and 
just,” an entry upon the books of the firm of which one of the 
trustees is a member crediting the legatee with a sum in cash equal 
to the assumed value of certain lands is insufficient to pass title to 
the land to such legatee. Ames v. Scudder, 189. 





: : STATUTE OF FRAUDs. Under such awill, in order to 
vest title to particular land in a legatee, or to create a special trust 
in the trustees for such legatee in such lands as they may assign 
him in payment of his legacy, the divestiture or the trust must be 
dockened io some memorandum in writing which will satisfy the 
statute of frauds. Jb. 


WILL: POWER IN TRUSTEES. Where a will empowers the trustees 
thereunder to set apart stocks to a legatee in lieu of other property, 
a designation or setting apart of such stocks by the trustees to such 
legatee vests the title theretoin him, Jb. 


TRUSTEES, DISCRETION OF: WILL. Where the will places certain acts 
within the discretion of the trustees who have exercised that dis- 
cretion and have consummated its purpose, courts of equity will 
not set aside and substitute their own discretion. Jb. 


WILL: LEGATEE. Where the value of property set apart to a lega- 
tee is not fixed in accordance with the will , such valuation may be 
corrected by a court of equity. Jb. 


WILL: LEGATEE, ALLOTMENT TO. Where an allotment has been 
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made, the legatee will be treated as the owner of the property thus 
allotted from that date until the sale by an order of the court. Jb. 


15. WILL: ERASURE ; DEMURRER TO EVIDENCE. . Where, in a proceeding 


1. 


to contest the validity of a will on the ground of its alteration by 
an erasure, the evidence is conflicting on the issues whether the 
will as executed contained the erasure, or whether it was thereafter 
made by defendant, a legatee, a demurrer to the evidence offered 
by the proponent to establish the will should not be sustained. 
Smith v. Hutchinson, 683. 


WITNESSES. 


WITNESS, COMPETENCY OF: DEATH OF ONE OF TWO ADVERSE PARTIES. 
While the fact that one of the adverse parties to the contract or 
cause of action sued on is dead does not, of itself, disqualify the 
opposing party as a witness, provided a surviving adverse party re- 
mains, yet if it appears that the contract or transaction upon which 
the suit is founded was, on the part of the survivors, effected solely 
by or through the deceased party the opposing party is disqualified 
asa witness. Williams v. Perkins, 379. 


WITNESS: EVIDENCE: BOOKS. A witness should testify of his own 
knowledge as to the matters in issue. Where his knowledge is de- 
rived from books, he cannot, in their absence, speak of their con- 
tents. Anderson v. Volmer, 404, 








